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Title  40 — Protection  of  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 
SUBCHAPTER  H— OCEAN  DUMPING 

(FRL  777-51 

PART  223 — CONTENTS  OF  PERMITS:  RE¬ 
VISION.  REVOCATION  OR  LIMITATION 
OF  OCEAN  DUMPING  PERMITS  UNDER 
SECTION  104(d)  OF  THE  ACT 

PART  226 — ASSESSMENT  OF  CIVIL  PEN¬ 
ALTIES  AND  REVOCATION  AND  SUS¬ 
PENSION  OF  PERMITS  UNDER  SECTION 
105  OF  THE  ACT 

Revision  of  Procedural  Regulations 

AGENCY;  United  States  Environmental 
Protection  Agency. 

ACTION :  Interim  final  revision  of  regu- 
latons. 

SUMMARY :  The  United  States  Envi¬ 
ronmental  Protection  Agency  (EPA) 
today  publishes  interim  final  revisions  to 
its  regulations  for  the  enforcement  of 
Title  I  of  the  Marine  Protection,  Re¬ 
search,  and  Sanctuaries  Act  of  1972,  as 
amended,  33  U.S  C.  1401  et  seq.  These 
regulations  set  forth  the  procedures  to 
be  followed,  and  the  criteria  to  be 
applied,  in  actions  to  modify,  revoke  or 
suspend  ocean  dumping  permits  and  to 
assess  civil  penalties  for  violation  of  Title 
I  of  the  Act,  EPA  ocean  dumping  regu¬ 
lations.  or  the  terms  and  conditions  of  a 
permit. 

DATES:  Effective  November  28,  1977. 
Comments  are  due  December  28,  1977. 

ADDRESS:  Send  comments  in  triplicate 
to:  Lisa  K.  Friedman,  Office  of  General 
Counsel  iA-131),  L^.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Lisa  K.  PYiedman,  202-755-0433. 

SUPPLEMENTARY  INFORMATION: 
EPA’s  ocean  dumping  enforcement  regu¬ 
lations  were  first  publLshed  on  October 
15.  1973  (38  FR  28610  et  seq.)  and  now 
appear  at  40  CFR  Parts  223  and  226. 
In  response  to  the  requests  of  several 
Regional  Administrators  that  the  regu¬ 
lations  be  significantly  expanded  and 
clarified,  EPA  published,  on  June  28, 
1976  (41  FR  26644  et  seq  ) ,  proposed  re¬ 
visions  to  Parts  223  and  226  which 
spelled  out  the  rules  of  practice  in  en¬ 
forcement  proceedings  in  substantially 
greater  detail. 

Subsequent  discu.ssions  with  Regional 
enforcement  personnel  and  the  Agency's 
Administrative  Law  Judges  have  led  EPA 
to  conclude  that  the  proposed  revisions, 
while  representing  a  substantial  improve¬ 
ment  over  its  earlier  regulations,  are  still 
not  sufficiently  detailed  to  provide  a 
clear,  comprehensive  procedural  frame¬ 
work  for  ocean  dumping  enforcement 
proceedings  Accordingly,  in  tne  interim 
final  rules  of  pratice  published  today, 
EPA  has  further  modified  and  expanded 
its  June  28.  1976  proposed  revisions  to 
clarify  both  the  format  of  these  proceed¬ 


ings  and  the  rights  and  responsibilities 
of  the  various  participants. 

Under  the  Agency’s  existing  regula¬ 
tions,  and  its  June  28,  1976  proposed 
revision,  all  procedures  for  the  revoca¬ 
tion,  modification,  suspension  or  limita¬ 
tion  of  permits  were  contained  in  Part 
223.  In  a  major  denarture  from  this  for¬ 
mat.  the  regulations  published  today 
establish  two  separate  procedures  for 
permit  revocation,  modification,  and 
suspension  under  Sections  104(di  and 
105(f>  of  the  Act,  respectively,  to  reflect 
the  two  different  types  of  factors  re¬ 
quired  to  be  considered  in  making  deter¬ 
minations  under  those  sections. 

Section  104  (di  authorizes  the  Admin¬ 
istrator  to  deny,  revoke,  alter  or  limit  a 
permit  whenever  he  finds  that  a  pro¬ 
posed  dump  cannot  be  carried  out  “con¬ 
sistently  with  the  criteria  and  other  fac¬ 
tors  required  to  be  applied  in  evaluating 
the  permit  application."  Because  a  deter¬ 
mination  to  (leny,  revoke,  alter  or  limit 
a  permit  under  Section  104(d)  requires 
the  Administrator  to  consider  the  same 
factors  applied  in  initially  evaluating  the 
permit  application,  the  revised  proce¬ 
dural  rules  for  revocation,  revision  and 
limitation  of  permits  under  that  Section 
parallel  those  set  forth  in  Part  222  of  the 
EPA’s  ocean  dumping  regulations  for  the 
evaluation  of  permit  applications.  Final 
revisions  of  Part  222  were  published  on 
January  11,  1977  (42  FR  2462  et  .seq.). 

The  rules  of  practice  for  Section  104 
(d)  permit  revocation,  revision  and  limi¬ 
tation  proceedings  appear  below  as  Sub¬ 
part  B  of  Part  223.  They  provide  for 
written  notification  of  any  proposed 
revocation,  revision  or  limitation  of  a 
permit  to  the  permittee  and  the  public. 
Any  person  may  request  a  public  hearing 
on  the  prooosed  revocation,  modification 
or  limitation,  and  a  hearing  will  be 
ordered  if  it  is  determi(ied  that  the  re- 
ouest  presents  genuine  issues,  or  that  a 
public  hearing  is  otherwise  necessary  or 
appropriate.  Upon  receipt  of  the  Admin¬ 
istrator’s  or  Regional  Administrator’s  de¬ 
termination  following  the  public  hearing, 
any  person  who  participated  in  the  hear¬ 
ing  may  request  an  adjudicatory  hearing 
for  the  purpose  of  reviewing  such  de¬ 
termination. 

Under  Section  105(f)  of  the  Act,  the 
Administrator  may  revoke  or  suspend  a 
permit  if  he  finds  that  its  terms  and  con¬ 
ditions  have  been  violated.  Since  Sec¬ 
tion  105(a)  requires  the  Administrator 
to  make  a  similar  finding  (or  a  finding 
that  the  Act  or  the  regulations  have  been 
violated )  in  assessing  a  civil  penalty,  the 
rules  of  practice  published  today  adopt 
the  same  procedures  for  both  Section  105 
(f)  permit  revocation  and  suspension 
proceedings  and  Section  105(a)  civil 
penalty  assessment  proceedings.  These 
regulations  appear  below  as  Part  226. 

Part  226  has  been  modeled  on  the  rules 
of  practice  used  in  proceedings  to  assess 
civil  penalties  under  the  Federal  Insec¬ 
ticide,  Fungicide  and  Rodenticide  Act,  as 
amended  (7  U  S.C.  1361(a)  and  136t(a) ) 
(FIFRA) ,  40  CFR  168.01  et  seq.,  and  Sec¬ 
tion  211(d)  of  the  Clean  Air  Act  (42 
u  s  e.  1857f-6c)  (unleaded  fuel) .  40  CFR 
80.301  et  seq.  (40  FR  39962  et  seq.,  Au¬ 
gust  29, 1975) .  These  rules  have  now  been 


used  in  a  number  of  FTFRA  and  un¬ 
leaded  fuel  civil  penalty  proceedings,  and 
experience  has  demonstrated  their  effec¬ 
tiveness.  For  this  rea*son,  and  because 
both  regulations  were  the  subject  of  ex¬ 
tensive  public  comment  at  the  time  they 
were  proposed,  and  thus  reflect  the  fine 
tuning  resulting  from  two  separate  pub¬ 
lic  rulemakings,  they  have  been  used  as 
the  basis  for  Section  105  (a)  and  (f) 
procedural  regulations. 

Both  civil  penalty  assessment  proceed¬ 
ings  and  permit  revocation/suspension 
proceedings  under  Section  105(f)  begin 
with  the  service  of  a  complaint.  Com¬ 
plaints  for  assessment  of  a  civil  penalty 
issued  pursuant  to  these  procedures  must 
set  forth,  inter  alia.  (1)  the  provision 
of  the  Act.  regulations,  or  permit  which 
is  alleged  to  have  been  violated:  (2)  the 
factual  basis  for  the  allegation:  (3)  the 
amount  of  the  civil  penalty  which  is  pro¬ 
posed  to  be  assessed:  and  (4)  a  state¬ 
ment  as  to  the  appropriateness  of  the 
proposed  penalty  as  well  as  notice  of  op¬ 
portunity  to  request  a  hearing.  Com¬ 
plaints  for  revocation  or  suspension  of  a 
permit  must  include  similar  infoniiation 
with  respect  to  the  basis  for  the  pro¬ 
posed  revocation  or  suspension. 

Within  twenty  (20)  days  after  receipt 
of  such  complaint,  the  person  charged 
may  file  an  answer  in  which  he  (1)  ad¬ 
mits,  denies  or  explains  the  material  fac¬ 
tual  allegations  contained  in  the  com¬ 
plaint,  (2)  challenges  the  appropriate¬ 
ness  of  the  proposed  penalty  or  proposed 
revocation  or  suspension  or  (3)  con¬ 
tends  that  he  is  entitled  to  judgment  as  a 
matter  of  law.  This  twenty-day  period  in 
which  an  answer  may  be  filed  can  be  ex¬ 
tended  upon  motion  granted  by  the  Re¬ 
gional  Administrator.  The  answer  must 
also  state  (1)  the  circumstances  or  argu¬ 
ments  which  are  alleged  to  constitute 
the  grounds  of  defense.  (2)  the  facts 
which  the  respondent  intends  to  place  at 
issue,  and  (3)  whether  a  hearing  is  re¬ 
quested.  Failure  to  file  a  timely  answer  to 
the  complaint  or  failure  to  comply  with 
prehearing  orders  of  the  Presiding  Of¬ 
ficer  will  constitute  an  admission  of  the 
allegations  contained  in  the  complaint 
and  a  waiver  of  the  right  to  a  hearing, 
and  may  give  rise  to  a  default  order  re¬ 
quiring  payment  of  the  proposed  civil 
penalty  or  revocation  or  suspension  of 
the  permit  without  further  proceedings. 

Leave  to  intervene  in  a  proceeding 
may  be  granted  to  persons  who  timely 
demonstrate  real  interests  which  (1) 
raise  common  questions  of  fact  or  law, 
(2)  may  be  adversely  Effected  by  the 
outcome  of  the  proceedings.  (3)  will  not 
be  protected  absent  their  intervention, 
and  (4)  do  not  unreasonably  broaden 
the  issues  or  unduly  prolong  the  pro¬ 
ceeding.  Other  persons  may,  for  good 
cause  shown,  be  granted  leave  to  par¬ 
ticipate  in  proceedings  as  amicus  curiae 
and  wdll  be  eligible  to  participate  in  any 
briefing  following  the  granting  of  such 
motion. 

Part  226  encourages  settlement  of  pro¬ 
ceedings  through  informal  settlement 
conferences  leading  to  tiie  signing  of  a 
consent  agreement  by  the  Agency  and 
the  person  charged.  Prehearing  confer- 
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ences  and  prehearing  correspondence 
may  also  be  utilized  to  simplify  the  liti- 
gable  issues,  obtain  stipxilations  to  fac¬ 
tual  matters,  encourage  settlement,  "and 
otherwise  expedite  the  proceeding.  In 
addition,  the  Presiding  Officer  is  author¬ 
ized  to  render  an  accelerated  decision  at 
any  time  during  the  proceeding  if  it 
appears  that  either  the  complainant  or 
respondent  is  entitled  to  judgment  as  a 
matter  of  law. 

If  settlement  upon  all  issues  is  not 
reached  or  if  the  proceeding  is  not  dis¬ 
posed  of  by  an  accelerated  decision,  a 
public  hearing  must  be  held  to  adjudi¬ 
cate  all  remaining  issues  of  fact  and 
law.  Such  hearing  must  be  conducted  by 
a  Presiding  Officer  on  the  record  pur¬ 
suant  to  Part  226  with  appropriate  pro¬ 
cedural  safeguards.  The  Presiding  Offi¬ 
cer  is  authorized  to  receive  all  oral  or 
written  evidence  which  is  relevant,  com¬ 
petent,  material,  and  not  unduly  repe¬ 
titious.  Evidence  regarding  trade  secrets 
or  other  appropriately  designated  com¬ 
mercial  or  financial  information  may 
be  considered  in  camera. 

Following  the  hearing  and  his  review 
of  the  hearing  record,  the  Presiding 
Officer  is  required  to  issue  an  initial  de¬ 
cision.  This  initial  decision,  or  an  accel¬ 
erated  decision,  may  be  appealed  to  the 
Regional  Administrator  by  any  party  or 
reviewed  by  him  sua  sponte.  No  matter 
of  controversy  (whether  reaching  con¬ 
clusion  by  means  of  a  consent  agree¬ 
ment,  default  order,  accelerated  deci¬ 
sion,  or  an  initial  decision  and  regard¬ 
less  of  whether  appealed  or  reviewed 
sua  sponte)  may  be  ultimately  disposed 
of  except  by  a  final  order  of  the  Regional 
Administrator.  Each  final  order  must 
include  findings  of  fact,  conclusions  re¬ 
garding  material  issues  of  law,  fact  or 
discretion,  the  reasons  therefor,  and  an 
order  assessing  a  civil  penalty  or  revok¬ 
ing  or  suspending  a  permit,  as  appro¬ 
priate.  Parties  adversely  affected  by  a 
final  order  of  the  Regional  Administra¬ 
tor  may  move  to  reopen  the  hearing  or 
to  reargue  any  orders,  rulings,  or  deci¬ 
sions  of  the  Presiding  Officer,  or  may 
request  reconsideration  of  the  Regional 
Administrator’s  final  order. 

Under  the  Agency’s  current  Parts  223 
and  226,  it  is  not  possible  to  assure  that 
the  Agency’s  authority  to  assess  civil 
penalties  under  Section  105(a)  and  to 
revoke,  revise,  suspend,  or  limit  permits 
under  Sections  104(d)  and  105(f)  of  the 
Act  is  being  applied  uniformly  and  con¬ 
sistently  in  all  ocean  dumping  enforce¬ 
ment  proceedings.  In  order  to  remedy 
this  situation  as  promptly  as  possible,  it 
is  necessary  that  these  procedural  reg¬ 
ulations  take  effect  prior  to  a  thirty 
(30) -day  period  following  promulgation. 
In  fianalizing  these  regulations  on  an  in¬ 
terim  basis  the  Agency  has  considered 
both  the  need  for  immediate  implemen¬ 
tation  and  the  fact  that  the  regulations 
are  based  on  Part  222  of  its  ocean  dump¬ 
ing  regulations  and  existing  Agency  civil 
penalty  assessment  procedural  regula¬ 
tions,  all  of  which  have  previously  been 
the  subject  of  extensive  public  comment. 


These  interim  rules  of  practice  shall 
become  effective  on  November  28,  1977, 
and  all  ocean  dumping  civil  penalty  as¬ 
sessment  or  permit  revocation,  revision, 
limitation  or  suspension  proceedings 
which  commence  on  or  after  that  date 
shall  be  subject  thereto.  Beginning  on 
the  effective  date,  the  rules  shall  also 
apply  to  the  remaining  phases  of  any 
proceedings  currently  in  process  inso¬ 
far  as  such  application  is  feasible  and 
equitable,  provided,  however,  that  any 
completed  phase  of  a  proceeding  which 
might  have  been  conducted  differently 
under  the  rules  shall  not  be  affected. 

Note. — The  Environmental  Protection 
Agency  has  determined  that  this  document 
does  not  constitute  a  major  regulation  re¬ 
quiring  preparation  of  an  Economic  Impact 
Statement  under  Executive  Order  11821,  as 
amended  by  Executive  Order  11949,  and  un¬ 
der  OMB  Circular  A-107. 

The  Agency  will  consider  all  written 
comments  on  these  rules  received  prior 
to  December  28,  1977,  in  promulgating 
final  regulations.  All  documents  should 
be  submitted  in  triplicate  to  Lisa  K. 
Friedman,  whose  address  appears  above. 
All  comments  received  will  be  available 
for  inspection  and  copying  at  the  EPA 
Public  Information  Reference  Unit,  room 
2922  (EPA  Library) ,  Waterside  Mall,  401 
M  Street  SW.,  Washington,  D.C.  20460 
and  at  EPA  Regional  Offices  in  Regions 
II  and  III. 

Dated;  November  11, 1977. 

Douglas  M.  Costle, 

Administrator. 

1.  Part  223  is  revised  to  read  as  fol¬ 
lows  : 

Subpart  A — Contents  of  Ocean  Dumping  Permits 
Issued  Under  Section  102  of  the  Act 

Sec. 

223.1  Contents  of  special,  interim,  emer¬ 

gency,  general  and  research  per¬ 
mits;  posting  requirements. 

Subpart  B — Procedures  for  Revision,  Revocation 
or  Limitation  of  Ocean  Dumping  Permits  Under 
Section  104(d)  of  the  Act 

223.2  Scope  of  these  rules. 

223.3  Preliminary  determination;  notice. 

223.4  Request  for,  scheduling  and  conduct 

of  public  hearing;  determination. 

223.5  Request  for,  scheduling  and  conduct 

of  adjudicatory  hearing;  determina¬ 
tion. 

Authority:  Secs.  102,  104,  107,  108,  Marine 
Protection  Research,  and  Sanctuaries  Act  of 
1972,  as  amended  (33  U.S.C.  1412,  1414,  1417 
1418) 

Subpart  A — Contents  of  Ocean  Dumping 
Permits  Issued  Under  Section  102  of  the 
Act 

§  223.1  (k>ntonts  of  (.poriul,  interim, 
emergency,  general  and  research  per¬ 
mits;  posting  requirements. 

(a)  All  special,  interim,  emergency 
and  research  permits  shall  be  displayed 
on  the  vessel  engaged  in  dumping  and 
shall  include  the  following: 

(1)  Name  of  permittee; 

(2)  Means  of  conveyance  and  methods 
and  procedures  for  release  of  the  mate¬ 
rials  to  be  dumped: 


(3)  The  port  through  or  from  which 
such  material  will  be  transported  for 
dumping; 

(4)  A  description  of  relevant  physical 
and  chemical  properties  of  the  materials 
to  be  dumped; 

(5)  The  quantity  of  the  material  to  be 
dumped  expressed  in  tons; 

(6)  The  disposal  site; 

(7)  The  times  at  which  the  permitted 
dumping  may  occur  and  the  effective 
date  and  expiration  date  of  the  permit: 

(8)  Special  provisions  which,  after 
consultation  with  the  Coast  Guard,  are 
deemed  necessary  for  monitoring  or  sur¬ 
veillance  of  the  transportation  or 
dumping; 

(9)  Such  monitoring  relevant  to  the 
assessment  of  the  impact  of  permitted 
dumping  activities  on  the  marine  en¬ 
vironment  at  the  disposal  site  as  the  Ad¬ 
ministrator  or  Regional  Administrator, 
as  the  case  may  be,  determine  to  be  nec¬ 
essary  or  appropriate;  and 

(10)  Any  other  terms  and  conditions 
determined  by  the  Administrator,  or 
Regional  Administrator,  as  the  case  may 
be,  to  be  necessary  or  appropriate,  in¬ 
cluding,  without  limitation,  release  pro¬ 
cedures  and  requirements  for  the  con¬ 
tinued  investigation  or  development  of 
alternatives  to  ocean  dumping. 

(b)  General  permits  shall  contain  such 
terms  and  conditions  as  the  Administra¬ 
tor  deems  necessary  or  appropriate. 

(c)  Interim  permits  shall,  in  addition 
to  the  information  required  or  permitted 
to  be  included  in  the  permit  pursuant  to 
paragraph  (a)  of  this  section,  include 
terms  and  conditions  which  satisfy  the 
requirements  of  220.3(d)  and  227.8. 

Subpart  B — Procedures  for  Revision,  Revo¬ 
cation  or  Limitation  of  Ocean  Dumping 
Permits  Under  Section  104(d)  of  the  Act 

§  223.2  Scope  of  these  rules. 

(a)  These  rules  of  practice  shall  gov¬ 
ern  all  proceedings  under  Section  104(d) 
of  the  Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972,  as  amended  (33 
U.S.C.  1414(d) ) ,  to  revise,  revoke  or  limit 
the  terms  and  conditions  of  any  permit 
issued  pursuant  to  section  102  of  the 
Act.  Section  104(d)  provides  that  “the 
Administrator  ♦  *  *  may  limit  or  deny 
the  issuance  of  permits,  or  he  may  alter 
or  revoke  partially  or  entirely  the  terms 
of  permits  issued  by  him  under  this  title, 
for  the  transportation  for  dumping,  or 
for  the  dumping,  or  both  of  specified 
materials  or  classes  of  materials,  where 
he  finds  that  such  materials  cannot  be 
dumped  consistently  with  the  criteria 
and  other  factors  required  to  be  applied 
in  evaluating  the  permit  application.” 

(b)  In  the  absence  of  specific  provi¬ 
sions  in  these  rules,  and  where  appropri¬ 
ate,  questions  arising  at  any  stage  of  the 
proceedings  shall  be  resolved  at  the  dis¬ 
cretion  of  the  Presiding  Officer,  the  Re¬ 
gional  Administrator,  or  the  Adminis¬ 
trator,  as  appropriate. 

§  223.3  Preliminary  determination;  no- 
tiee. 

(a)  General.  Any  general,  special, 
emergency,  interim  or  research  permit 
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issued  pursuant  to  Section  102  of  the 
Act  shall  be  subject  to  revision,  revoca¬ 
tion  or  limitation,  in  whole  or  in  part, 
as  the  result  of  a  determination  by  the 
Administrator  or  Regional  Administra¬ 
tor  that; 

( 1 )  The  cumulative  impact  of  the  per¬ 
mittee’s  dumping  activities  or  the  aggre¬ 
gate  impact  of  all  diunping  activities  at 
the  dump  site  designated  in  the  permit 
should  be  categorized  as  Imoact  Cate¬ 
gory  I,  as  defined  in  §  228.10(c)  (1)  of  this 
subchapter:  or 

(2)  There  has  been  a  change  in  cir¬ 
cumstances  relating  to  the  management 
of  the  disposal  site  designated  in  the 
permit:  or 

(3)  The  dumping  authorized  by  the 
permit  would  violate  applicable  water 
quality  standards:  or 

(4)  The  dumping  authorized  by  the 
permit  can  no  longer  be  carried  out  con¬ 
sistent  with  the  criteria  set  forth  in 
Parts  227  and  228. 

(b)  Preliminary  determination.  When¬ 
ever  any  person  authorized  by  the  Ad¬ 
ministrator  or  Regional  Administrator  to 

( 1 )  periodically  review  permits  pursuant 
to  Section  104(d)  of  the  Act  or  (2)  oth¬ 
erwise  assess  the  need  for  revision,  rev¬ 
ocation  or  limitation  of  a  permit  makes 
any  of  the  determinations  listed  in  para¬ 
graph  (a)  of  this  section  with  respect 
to  a  permit  issued  pursuant  to  Section 
102  of  the  Act,  and  additionally  deter¬ 
mines  that  revision,  revocation  or  limita¬ 
tion  of  such  permit  is  warranted,  the 
Administrator  or  Regional  Administra¬ 
tor,  as  the  case  may  be,  shall  provide 
notification  of  such  proposed  revision, 
revocation  or  limitation  to  the  permitec 
named  in  the  permit,  if  any,  the  public, 
and  any  cognizant  Federal'State  agen¬ 
cies  pursuant  to  paragraph  (c)  of  this 
section. 

(c)  Form  of  notification.  Notice  of  any 
proposed  revision,  revocation  or  limita¬ 
tion  of  a  permit  shall  be  sent  to  the 
permittee  by  certified  mail,  return  re¬ 
ceipt  requested,  and  shall  be  published 
and  otherwise  disseminated  in  the  man¬ 
ner  described  in  §  222.3(b) -(h) . 

(d)  Contents  of  notice.  The  notice  of 
any  proposed  revision,  revocation  or 
limitation  of  a  permit  issued  pursuant 
to  paragraph  (b)  of  this  section  shall 
include,  in  addition  to  any  other  ma¬ 
terials,  the  following: 

(DA  brief  description  of  the  contents 
of  the  permit,  as  set  forth  in  §  223.1: 

(2)  A  description  of  the  proposed  re¬ 
vision,  revocation,  or  limitation: 

(3)  A  statement  of  the  reason  for  such 
proposed  revision,  revocation,  or  limita¬ 
tion:  and 

(4)  A  statement  that  within  thirty 
(30)  days  of  the  date  of  dissemination 
of  the  notice,  any  person  may  request 
a  public  hearing  on  the  proposed  re¬ 
vision,  revocation  or  limitation. 

§  223.4  Request  for,  srhedulinc  and  cfjn- 
duct  of  piihlir  hearing;  dclerniina- 
tion. 

(a)  Request  for  hearing.  Within  thirty 
(30>  days  of  the  date  of  the  dissemina¬ 
tion  of  any  notice  required  by  §  223.2(b) , 
any  person  may  request  the  Administra- 
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tor  or  Regional  Administrator,  as  ap¬ 
propriate,  to  hold  a  public  hearing  on 
the  proposed  revision,  revocation  or 
limitation  by  submitting  a  written  re¬ 
quest  containing  the  following: 

(1)  Identification  of  the  person  re- 
ouesting  the  hearing  and  his  interest  in 
the  proceeding: 

(2)  A  statement  of  any  objections  to 
the  proposed  revision,  revocation  or  lim¬ 
itation  or  to  any  facts  or  reasons  identi¬ 
fied  as  suoporting  such  revision,  revoca¬ 
tion  or  limitation:  and 

(3)  A  statement  of  the  issues  which 
such  person  proposes  to  raise  for  con¬ 
sideration  at  such  hearing. 

(b)  Grant  or  denial  of  hearing;  noti¬ 
fication.  Whenever  (1)  a  written  request 
satisfying  the  requirements  of  paragraph 
(a)  of  this  section  has  been  received,  and 
the  Administrator  or  Regional  Adminis¬ 
trator,  as  appropriate,  determines  that 
such  request  presents  genuine  is.sues,  or 
(2)  the  Administrator  or  Regional  Ad¬ 
ministrator,  as  the  case  may  be,  deter¬ 
mines  in  his  discretion  that  a  public 
hearing  is  necessary  or  appropriate,  the 
Administrator  or  Regional  Administra¬ 
tor,  as  the  case  may  be,  ,will  set  a  time 
and  place  for  a  public  hearing  in  accord¬ 
ance  with  paragraph  (c)  of  this  section 
and  will  give  notice  of  such  hearing  by 
publication  in  accordance  with  §  223.3 

(c).  In  the  event  the  Administrator  or 
the  Regional  Administrator,  as  the  case 
may  be,  determines  that  a  request  filed 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  does  not  comply  with  the  require¬ 
ments  of  paragraph  (a)  or  that  such  re¬ 
quest  does  not  present  genuine  issues,  he 
shall  advise,  in  writing,  the  person  re¬ 
questing  the  hearing  of  his  determina¬ 
tion. 

(c)  Time  and  place  of  hearing.  Any 
hearing  authorized  pursuant  to  this  Sec¬ 
tion  by  the  Administrator  or  Regional 
Administrator,  as  the  case  may  be,  shall 
be  held  in  the  city  in  which  the  Environ¬ 
mental  Protection  Agency  Regional  Of¬ 
fice  which  issued  the  permit  is  located, 
whenever  practicable,  and  shall  be  set 
for  the  earliest  practicable  date,  but  in 
no  event  less  than  thirty  (30)  days  after 
the  receipt  of  an  appropriate  request  for 
a  hearing  or  a  determination  by  the  Ad¬ 
ministrator  or  the  Regional  Administra¬ 
tor,  as  the  case  may  be,  to  hold  such  a 
hearing  without  such  a  request. 

(d)  Presiding  Officer.  Any  hearing  con¬ 
vened  pursuant  to  this  Part  shall  be 
conducted  by  a  Presiding  Officer,  who 
shall  be  either  a  Regional  Judicial  Officer 
or  a  person  having  the  qualifications  of 
a  Judicial  Officer  assigned  by  the  Ad¬ 
ministrator  or  Regional  Administrator, 
as  appropriate.  Such  person  shall  be  an 
attorney  who  is  a  permanent  or  tempo¬ 
rary  employee  of  the  Agency,  who  is  not 
employed  by  the  Region's  or  Head¬ 
quarter’s  Water  Programs  Division,  Sur¬ 
veillance  and  Analysis  Division,  or  En¬ 
forcement  Division,  and  who  has  had  no 
connection  with  the  preparation  or  pres¬ 
entation  of  evidence  for  any  hearing  in 
which  he  participates  as  Judicial  Officer. 

(e)  Conduct  of  the  public  hearing.  The 
Presiding  Officer  shall  be  responsible  for 


the  expeditious  conduct  of  the  hearing. 
The  hearing  shall  be  an  informal  public 
hearing,  not  an  adversary  proceeding, 
and  shall  be  conducted  so  as  to  allow  the 
presentation  of  public  comments.  When 
the  Presiding  Officer  determines  that  it 
is  necessary  or  appropriate,  he  shall 
cause  a  suitable  record,  which  may  in¬ 
clude  a  verbatim  transcript,  of  the  pro¬ 
ceedings  to  be  made.  Any  person  may 
appear  at  a  public  hearing  convened 
pursuant  to  this  section  whether  or  not 
he  requested  the  hearing,  and  may  be 
represented  by  counsel  or  any  other  au¬ 
thorized  representative.  The  Presiding 
Officer  is  authorized  to  set  forth  rea¬ 
sonable  restrictions  on  the  nature  or 
amount  of  documentary  material  or 
testimony  presented  at  a  public  hearing, 
giving  due  regard  to  the  relevancy  of  any 
such  information,  and  to  the  avoidance 
of  undue  repetitiveness  of  information 
presented. 

(f)  Recommendations  of  Presiding 
Officer.  Within  30  days  following  the  ad¬ 
journment  of  a  public  hearing  convened 
pursuant  to  this  section  or  within  such 
additional  period  as  the  Administrator 
or  the  Regional  Administrator,  as  the 
case  may  be,  may  grant  to  the  Presiding 
Officer  for  good  cause  shown,  and  after 
full  consideration  of  the  comments  re¬ 
ceived  at  the  hearing,  the  Presiding  Of¬ 
ficer  will  prepare  and  forward  to  the  Ad¬ 
ministrator  or  to  the  Regional  Adminis? 
trator,  as  the  case  may  be,  written  rec¬ 
ommendations  relating  to  the  revision, 
revocation  or  limitation  of  the  permit 
and  the  record  of  the  hearing,  if  any. 
Such  recommendations  shall  contain  a 
brief  statement  of  the  basis  therefor,  in¬ 
cluding  a  description  of  evidence  relied 
upon  (1)  to  support  any  finding  made 
pursuant  to  §  223.3(a):  (2)  to  justify 
any  proposed  revision,  revocation  or  lim¬ 
itation  of  the  permit:  and  (3)  to  justify 
any  proposed  revision,  revocation  or  lim¬ 
itation  which  differs  from  that  set  forth 
in  the  notice  issued  pursuant  to  §  223.- 
3(b).  Copies  6f  the  Presiding  Officer’s 
recommendations  shall  be  provided  to 
any  interested  person  on  request,  with¬ 
out  charge.  Copies  of  the  record  will  be 
provided  in  accordance  with  40  CFR 
Part  2. 

(g)  Determination  of  the  Administra¬ 
tor  or  Regional  Administrator.  Upon  re¬ 
ceipt  of  the  Presiding  Officer’s  recom¬ 
mendations  or,  where  no  hearing  has 
been  held,  upon  termination  of  the  thirty 
(30)  -day  period  for  requesting  a  hearing 
providecl  in  paragraph  (a)  of  this  sec¬ 
tion,  the  Administrator  or  the  Regional 
Administrator,  as  the  case  may  be,  shall 
make  a  determination  with  respect  to 
the  modification,  revocation  or  suspen¬ 
sion  of  the  permit.  Such  determination 
shall  include  a  description  of  the  per¬ 
mit  revision,  revocation  or  limitation,  the 
basis  therefor,  and  the  effective  date.  A 
copy  of  such  determination  shall  be 
mailed  to  the  permittee  and  each  per¬ 
son  who  registered  his  attendance  at 
the  hearing  by  providing  his  name  and 
mailing  address. 
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§  223.5  Request  for,  scheduling  and 
conduct  of  adjudicatory  hearing; 
determination. 

Within  ten  (10)  days  following  the  re¬ 
ceipt  of  the  Administrator’s  or  Regional 
Administrator’s  determination  issued 
pursuant  to  §  223.4(g),  any  person  who 
participated  in  the  public  hearing  held 
pursuant  to  §  223.4  may  request  that  an 
adjudicatory  hearing  be  held  for  the  pur¬ 
pose  of  reviewing  such  determination  or 
any  part  thereof.  Such  request  shall  be 
submitted  and  disposed  of,  and  any  ad¬ 
judicatory  hearing  convened  shall  be 
conducted  in  accordance  with  the  proce¬ 
dures  set  forth  in  §§  222.10  (a) ,  (b) ,  (d) , 
and  (e)  and  222.11. 

2.  Part  226  is  revised  to  read  as  fol¬ 
lows: 

Subpart  A — General 

Sec. 

226.1  Scope  of  these  rules. 

226.2  Use  of  number  and  gender. 

226.3  Definitions. 

226.4  Powers  and  duties  of  the  Regional 

Administrator,  Regional  Judicial 
Officer  and  the  Presiding  Officer; 
disqualification. 

226.5  Piling,  service  and  form  of  plead¬ 

ings  and  documents. 

226.6  Filing  and  service  of  rulings,  orders, 

and  decisions. 

226.7  Computation  and  extension  of  time. 

228.8  Ex  parte  discussion  of  proceeding. 

226.9  Examination  of  documents  filed. 

Subpart  B — Parties  and  Appearances 

226.10  Appearances. 

226.11  Intervention. 

226.12  Consolidation  and  severance. 

Subpart  C — Prehearing  Procedures 

226.13  Issuance  of  complaint;  docket  num¬ 

ber. 

226.14  Contents  of  the  complaint. 

226.15  Motions. 

226.16  Answer  to  the  complaint. 

226.17  Failure  to  answer  the  complaint;  de¬ 

fault  order. 

226.18  Informal  settlement  and  consent 

agreement. 

226.19  Prehearing  conference. 

226.20  Accelerated  decision. 

Subpart  O — Hearing  Procedure 

226.21  Scheduling  the  hearing. 

226.22  Evidence. 

226.23  Objections  and  offers  of  proof. 

226.24  Burden  of  presentation;  burden  of 

persuasion. 

226.25  Filing  of  transcripts. 

226.26  Piling  of  briefs,  proposed  findings  of 

fact  and  conclusions  of  law,  and 
proposed  order. 

226.27  Initial  decision. 

Subpart  E — Appeals  and  Administrative  Review 

226.28  Appeal  from  or  review  of  interlocu¬ 

tory  orders  or  rulings. 

226.29  Appeal  from  or  review  of  initial  de¬ 

cisions. 

Subpart  F — Final  Order 

226.30  Final  Order. 

Subpart  G — Motion  to  Reconsider 

226.31  Motion  to  reopen  hearings,  to  rehear 

or  reargue  proceedings,  or  to  re¬ 
consider  a  final  order. 

226.32  Procedure  for  disposition  of  motions. 

Authority:  Secs.  106,  107,  108,  Marine  Pro¬ 
tection,  Research,  and  Sanctuaries  Act  of 
1972,  as  amended  (33  U.S.C.  1415,  1417,  1418). 


Subpart  A — General 
§  226.1  Scope  of  these  rules. 

(a)  These  rules  of  practice  shall  gov¬ 
ern  all  proceedings  conducted  for  (i)  the 
assessment  against  any  person  of  any 
civil  penalty  pursuant  to  the  provisions 
of  section  105(a)  of  the  Marine  Protec¬ 
tion,  Research,  and  Sanctuaries  Act  of 
1972,  as  amended,  (33  U.S.C.  1415(a) )  or 
(ii)  the  revocation  or  suspension  of  a 
permit  pursuant  to  the  provisions  of  Sec¬ 
tion  105(f)  of  the  Act  (33  U.S.C.  1415(f) ) . 
Section  105(a)  provides  that  any  person 
who  violates  any  provision  of  Title  I  of 
the  Act,  its  implementing  regulations  or 
any  ocean  dumping  permit  “shall  be 
liable  to  a  civil  penalty  of  not  more  than 
$50,000  for  each  violation  to  be  assessed 
by  the  Administrator.’’  Section  105(f) 
provides  that  if  the  provisions  of  a  per¬ 
mit  issued  under  Section  102  of  the  Act 
are  violated,  “the  Administrator  *  •  * 
may  revoke  the  permit  or  may  suspend 
the  permit  for  a  specified  period  of  time.’’ 

(b)  In  the  absence  of  specific  provi¬ 
sions  in  these  rules,  and  where  appro¬ 
priate,  questions  arising  at  any  stage  of 
the  proceeding  shall  be  resolved  at  the 
discretion  of  the  Presiding  Officer  or  of 
the  Regional  Administrator,  as  appro¬ 
priate,  pursuant  to  the  provisions  of 
§  226.15(c)  hereof. 

§  226.2  Use  of  number  and  gender. 

As  used  in  these  rules  of  practice, 
words  in  the  singular  shall  be  deemed  to 
import  the  plural  and  words  in  the  mas¬ 
culine  gender  shall  be  deemed  to  import 
the  feminine  and  vice  versa,  as  the  case 
may  require. 

§  226.3  Definitions. 

(a)  The  term  “Act”  means  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended  (33  U.S.C.  1401 
et  seq.)  and  any  other  legislation  supple¬ 
mentary  thereto  and  amendatory 
thereof. 

(b)  ’The  term  “Administrative  Law 
Judge”  means  an  Administrative  Law 
Judge  appointed  pursuant  to  5  U.S.C. 
3105  (see  also  5  CFR  Part  930,  as 
amended  by  37  FR  16787) .  Such  term  is 
synonymous  with  the  term  “Hearing  Ex¬ 
aminer”  as  used  in  ’Title  5  of  the  United 
States  Code. 

(c)  ’The  term  “Administrator”  means 
the  Administrator  of  the  United  States 
Environmental  Protection  Agency. 

(d)  The  term  “Agency”  means  the 
United  States  Environmental  Protection 
Agency. 

(e)  The  term  “Complainant”  means 
the  Agency  acting  through  any  person 
authorized  by  the  Regional  Administra¬ 
tor  to  issue  a  complaint  to  persons 
alleged  to  be  in  violation  of  specific  pro¬ 
visions  of  Title  I  of  the  Act,  the  regula¬ 
tions,  or  a  permit.  The  complainant 
shall  not  be  the  Regional  Judicial  Officer 
or  the  Regional  Administrator. 

(f)  The  term  “Complaint”  or  “Com¬ 
plaint  and  Notice  of  Opportunity  for 
Hearing”  means  a  written  commimica- 
tion  issued  by  the  complainant  to  a  per¬ 
son  alleging  one  or  more  violations  of 


specific  provisions  of  Title  I  of  the  Act, 
or  the  regulations  promulgated  there¬ 
under,  or  a  permit  issued  pursuant 
thereto.  The  required  contents  of  the 
complaint  are  set  forth  in  §  226.14. 

(g)  The  term  “Consent  Agreement” 
means  any  written  document  containing 
stipulations  of  fact,  conclusions  regard¬ 
ing  material  issues  of  law,  fact,  or  dis¬ 
cretion,  and  a  specified  proposed  penalty 
or  proposed  revocation  or  suspension  ac¬ 
ceptable  to  both  the  complainant  and 
respondent. 

(h)  The  term  “Default  Order”  means 
an  order  issued  pursuant  to  §  226.17  dis¬ 
posing  of  a  matter  of  controversy  be¬ 
tween  the  respondent  and  the  Agency 
upon  (1)  the  failure  of  the  respondent 
to  file  a  timely  answer  to  the  complaint, 
or  (2)  motion  of  the  complainant  to  the 
Regional  Administrator  or  the  Presiding 
Officer,  as  appropriate,  pursuant  to 
§  226.15(c)  because  of  the  respondent’s 
failure  to  comply  with  an  order  of  the 
Regional  Administrator  or  Presiding 
Officer. 

(i)  The  term  “Final  Order”  means  an 
order  issued  by  the  Regional  Adminis¬ 
trator  disposing  of  a  matter  of  contro¬ 
versy  between  any  respondent  and  the 
Agency.  No  matter  of  controversy  which 
reaches  conclusion  upon  the  (1)  default 
of  the  respondent;  (2)  ratification  of  a 
consent  agreement;  (3)  completion  of  a 
hearing;  or  (4)  rendering  of  an  accel¬ 
erated  decision  pursuant  to  §  226.20  may 
be  disposed  of  except  by  a  final  order  of 
the  Regional  Administrator. 

(j)  ’The  term  “Hearing”  means  a  hear¬ 
ing  open  to  the  public  and  conducted 
pursuant  to  these  rules  of  practice. 

(k)  The  term  “Initial  Decision”  means 
the  decision  issued  by  the  Presiding  Of¬ 
ficer  based  upon  the  record  of  the  hear¬ 
ing  out  of  which  it  arises  or  upon  the 
rendering  of  an  accelerated  decision 
pursuant  to  the  provisions  of  section 
§  226.20. 

(l)  ’The  term  “Party”  means  any  per¬ 
son,  group,  organization,  agency,  or  de¬ 
partment  that  participates  in  a  hearing 
as  complainant,  respondent,  or  inter- 
venor. 

(m)  'The  term  “Permit”  (1)  in  actions 
for  the  revocation  or  suspension  of  a 
permit,  refers  to  any  permit  issued  under 
Section  102  of  the  Act  and  (2)  in  actions 
for  the  assessment  of  a  civil  penalty,  re¬ 
fers  to  any  permit  issued  under  Title  I 
of  the  Act. 

(n)  ’The  term  “Person”  includes  any 
individual,  partnership,  association,  cor¬ 
poration,  and  any  trustee,  assignee,  re¬ 
ceiver  or  legal  successor  thereof;  any 
organized  group  of  persons  whether  in¬ 
corporated  or  not;  and  any  officer,  em¬ 
ployee,  agent,  department,  agency  or  in¬ 
strumentality  of  the  Federal  Govern¬ 
ment,  of  any  State  or  local  unit  of  gov¬ 
ernment,  or  of  any  foreign  government. 

(o)  ’The  term  “Presiding  Officer”  re¬ 
fers  to  the  Administrative  Law  Judge, 
Regional  Judicial  Officer,  or  person  hav¬ 
ing  the  qualifications  of  Regional  Judicial 
Officers  designated  by  the  R^onal  Ad¬ 
ministrator  to  serve  as  Presiding  Officer. 
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(p>  The  term  “Regional  Administra¬ 
tor”  means  the  Administrator  of  any 
Regional  Office  of  the  Agency  or  any  offi¬ 
cer  or  employee  thereof  to  whom  au¬ 
thority  is  duly  delegated  to  act  in  his 
stead.  Where  the  Regional  Administrator 
has  authorized  the  Regional  Judicial  Of¬ 
ficer  to  act.  the  term  “Regional  Adminis¬ 
trator”  shall  include  the  “Regional  Ju¬ 
dicial  Officer.” 

(q)  The  term  “Regional  Hearing 
Clerk”  means  an  individual  duly  author¬ 
ized  bv  the  Regional  Administrator  to 
serve  as  hearing  clerk  for  a  given  Region. 
Correspondence  may  be  addressed  to  the 
Regional  Hearing  Clerk.  United  States 
Environmental  Protection  Agency  (ad¬ 
dress  of  Regional  Office) . 

(r)  The  term  “Regional  Judicial  Offi¬ 
cer”  means  an  officer  or  employee  of  the 
Agency  duly  authorized  by  the  Regional 
Administrator  to  serv'e  as  the  Judicial 
Officer  for  the  region  as  provided  in  these 
rules  of  practice. 

(s)  The  term  “Respondent”  means  any 
person  proceeded  against  in  the  com¬ 
plaint. 

(t)  The  term  “Regulations”  means  any 
regulations  set  forth  in  this  Subchapter 
H. 

(u)  Terms  defined  in  the  Act  and  not 
explicitly  defined  herein  are  used  herein 
with  the  meanings  given  in  the  Act. 

§  226.-1  I’owers  and  duties  of  tlir  Re¬ 
gional  .Administrator,  Regional  .lii- 
dieial  Oflieer  and  the  Presiding  Of- 
fieer;  disqualifiealion. 

(a)  Regional  Administrator.  The  Re¬ 
gional  Administrator  shall  exercise  all 
powers  and  duties  as  prescribed  or  dele¬ 
gated  under  the  Act  and  these  rules  of 
practice. 

(b)  Regional  Judicial  Officer — tl)  Of¬ 
fice.  One  or  more  Regional  Judicial  Of¬ 
ficers  may  be  designated  by  the  Regicmal 
Administrator  to  perform  the  functions 
hereinafter  provided  within  the  Region 
of  their  designation. 

(2)  Qualifications.  A  Regional  Judi¬ 
cial  Officer  shall  be  an  attorney  who  i.s 
a  permanent  or  temporary  employee  of 
the  Agency  and  who  may  perform  other 
duties  within  the  Agency.  Such  Regional 
Judicial  Officer  shall  not  be  employed  by 
the  Region’s  Water  Programs  Division, 
Surveillance  and  Analysis  Division,  or 
Enforcement  Division,  and  shall  have 
had  no  connection  with  the  preparation 
or  presentation  of  evidence  for  any  hear¬ 
ing  in  which  he  participates  as  Regional 
Judicial  Officer.  He  may  be  a  member  of 
the  staff  of  the  Regional  Counsel. 

(3)  Functions.  The  Regional  Adminis¬ 
trator  may  delegate  to  the  Regional  Judi¬ 
cial  Officer  all  or  part  of  his  authority  to 
act  in  a  given  proceeding.  The  Regional 
Administrator  may  separately  delegate 
to  the  Regional  Judicial  Officer  his  au¬ 
thority  to  make  findings  of  fact  and 
draw  conclusions  regarding  material  is¬ 
sues  of  law,  fact  or  di.scretion  in  a  par¬ 
ticular  proceeding.  This  delegation  shall 
not,  however,  preclude  the  Regional  Ju¬ 
dicial  Officer  from  referring  any  motion 
or  case  to  the  Regional  Administrator 
when  such  referral  is  appropriate. 


(c)  Presiding  Officer.  It  shall  be  the 
duty  of  the  Presiding  Officer  to  conduct 
a  fair  and  impartial  hearing,  assure  that 
the  facts  are  fully  elicited,  adjudicate 
all  issues,  and  avoid  delay.  With  respect 
to  the  cases  assigned  to  him,  between 
the  time  he  is  designated  and  the  time 
he  issues  his  decision,  the  Presiding  Of¬ 
ficer  shall  have  authority  to: 

(1>  Conduct  administrative  hearings 
held  pursuant  to  Sections  105  (a)  and  (f ) 
of  the  Act  and  these  rules  of  practice; 

(2)  Rule  upon  motions,  requests,  and 
offers  of  proof,  dispose  of  procedural  re- 
o.uests,  and  issue  all  necessary  order ; 

(3)  Administer  oaths  and  affirmations 
and  take  affidavits; 

(4)  Examine  witnesses,  receive  docu¬ 
mentary  or  other  evidence: 

(5)  For  good  cause,  upon  motion  or 
sua  sponte.  order  a  party,  or  an  officer 
or  agent  thereof,  to  produce  testimony, 
documents  or  other  non-privileged  evi¬ 
dence  and  failing  the  proauction  there¬ 
of  without  good  cause  being  shown,  may 
draw  adverse  inferences  against  such 
party; 

( 6 )  Admit  or  exclude  evidence ; 

(7>  Hear  oral  argument  on  facts  or 
law; 

(8)  Hold  conferences  for  the  settle¬ 
ment  or  simplification  of  the  issues,  or 
the  expediting  of  the  proceedings;  and 

<9)  Do  all  other  acts  and  take  all 
measures  necessary’  for  the  maintenance 
of  order  and  for  the  efficient,  fair  and  im¬ 
partial  adjudication  of  issues  of  fact  and 
law  arising  in  proceedings  under  Section 
1C5  <a)  or  (f)  of  the  Act. 

(d)  Disqualifcation,  withdrawal.  The 
Regional  Administrator,  Regional  Judi¬ 
cial  Officer  or  Presiding  Officer  may  not 
perform  functions  provided  for  in  these 
rules  of  practice  regarding  any  matter 
in  which  he  (1)  has  a  financial  interest; 
(2)  has  any  relationship  with  a  party  or 
with  the  subject  matter  which  would 
make  it  inappropriate  for  him  to  act; 
or  (3)  is  unable  for  any  reason  to  act. 
Any  party  may  at  any  time  by  motion 
made  to  the  Regional  Administrator  re¬ 
quest  that  the  Regional  Judicial  Officer, 
or  Presiding  Officer,  be  disqualified  from 
the  proceeding.  The  Regional  Adminis¬ 
trator  shall  then  rule  upon  such  motion. 
Any  party  may  at  any  time  by  motion 
to  the  Administrator  request  that  the 
Regional  Administrator  be  disqualified 
from  the  proceeding.  The  Administra¬ 
tor  shall  then  rule  upon  such  motion. 
The  Regional  Administrator,  Regional 
Judeial  Officer  or  Presiding  Officer  may 
at  any  time  withdraw  from  any  proceed¬ 
ing  in  which  he  deems  himself  disqual¬ 
ified  or  unable  to  act  for  any  reason. 

<e)  Effect  of  disqualification  or  with¬ 
drawal.  In  the  event  the  Regional  Ad¬ 
ministrator,  Regional  Judicial  Officer,  or 
Presiding  Officer  is  disqualified  or  with¬ 
draws  from  the  proceeding,  a  qualified 
individual  who  has  none  of  the  infirmi¬ 
ties  listed  in  paragraph  (d)  of  this  sec¬ 
tion  shall  be  assigned  to  replace  him. 
“Delegation  of  the  Regional  Administra¬ 
tor’s  or  Regional  Judicial  Officer’s  re¬ 
sponsibilities  in  these  proceedings”  shall 
be  made  by  the  Administrator  or  the 


Regional  Administrator,  respectively.  As¬ 
signment  of  a  new  Presiding  Officer  shall 
be  made  by  the  Chief  Administrative  Law 
Judge  if  the  original  Presiding  Officer 
was  an  Administrative  Law  Judge,  or  if 
the  Chief  Administrative  Law  Judge  is 
available  as  a  replacement,  the  Regional 
Administrator  shall  designate  the  new 
Presiding  Officer.  In  all  cases  of  dis¬ 
qualification  or  withdrawal,  upon  desig¬ 
nation  of  a  replacement,  the  proceeding 
shall  continue  without  abatement  un¬ 
less  otherwise  ordered  to  facilitate  the 
proceeding  and  to  protect  the  interests 
of  the  parties. 

§  226..^  Filing,  service  and  form  of 
pleadings  and  doruinents. 

(a>  Filing  of  pleadings  and  documents 
prior  to  the  filing  of  an  “answer  to  the 
complaint.”  Documents  filed  after  the 
complaint  is  issued  and  prior  to  the  filing 
of  an  answer  to  the  complaint  shall  be 
served  directly  upon  all  other  parties 
to  the  proceeding.  The  file  of  the  com¬ 
plainant  shall  be  the  official  file  of  the 
proceeding  prior  to  the  filing  of  an  an¬ 
swer  to  the  complaint.  No  file  of  a  pro¬ 
ceeding  shall  be  maintained  by  the  Re¬ 
gional  Hearing  Clerk  prior  to  the  filing 
of  an  answer  to  the  complaint.  Each 
document  shall  contain  the  docket  num¬ 
ber  assigned  pursuant  to  §  226.13.  A  cer¬ 
tificate  of  service  shall  accompany  each 
document  served  or  filed. 

(b)  Filing  of  pleadings  and  documents 
after  the  filing  of  an  answer  to  the  com¬ 
plaint.  (1)  After  the  filing  of  an  answer 
to  the  complaint,  the  complainant  shall 
prepare  and  shall  file  with  the  Regional 
Hearing  Clerk  the  original  and  one  copy 
of  each  document  in  the  official  file  of 
the  proceedings.  The  original  shall  be 
included  in  the  file  maintained  by  the 
Regional  Hearing  Clerk  and  the  dupli¬ 
cate  shall  be  forwarded  by  the  Regional 
Hearing  Clerk  to  the  Presiding  Officer 
assigned  to  preside  over  the  proceeding 
pursuant  to  §  226.21.  The  Presiding  Of¬ 
ficer  shall  promptly  notify  the  parties 
that  he  has  been  assigned  to  preside  over 
the  proceeding. 

(2)  'Thereafter,  the  original  of  any 
document  served  in  the  proceeding  shall 
be  forwarded  directly  to  the  Regional 
Hearing  Clerk  by  the  party  serving  the 
document  and  a  duplicate  copy  shall  be 
forwarded  to  the  Presiding  Officer.  Ex¬ 
cept  as  otherwise  provided,  a  party  filing 
documents  with  the  Regional  Hearing 
Clerk  shall  serve  copies  thereof  upon  all 
other  parties  at  the  same  time.  Each  doc¬ 
ument  filed  shall  contain  the  docket 
number  assigned  pursuant  to  §  226.13.  A 
certificate  of  service  shall  accompany 
each  document  filed. 

(3)  When  the  Presiding  Officer  corre¬ 
sponds  directly  with  the  parties,  the  orig¬ 
inal  of  such  correspondence  shall  be  sent 
to  the  Regional  Hearing  Clerk  and  a  dup¬ 
licate  copy  shall  be  maintained  by  the 
Presiding  Officer  in  the  duplicate  file. 
Parties  who  correspond  directly  with  the 
Presiding  Officer  shall  in  addition  to 
serving  all  other  parties  send  a  duplicate 
copy  of  all  such  correspondence  to  the 
Regional  Hearing  Clerk.  A  certificate  of 
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service  shall  accompany  each  document 
served  under  this  subsection. 

(c)  Service  of  Complaint.  (1)  Service 
of  the  complaint  may  be  made  personally 
on  the  respondent  (or  his  representa¬ 
tive)  ,  or  by  certified  mail,  return  receipt 
requested. 

(2)  Service  upon  a  domestic  or  for¬ 
eign  corporation  or  upon  a  partnership 
or  other  unincorporated  association 
which  is  subject  to  suit  under  a  common 
name  shall  be  made  by  personal  service 
or  certified  mail,  as  prescribed  by  sub- 
paragraph  (1)  of  this  paragraph,  di¬ 
rected  to  an  officer,  a  managing  or  gen¬ 
eral  agent,  or  to  any  other  agent  author¬ 
ized  by  appointment  or  by  Federal  or 
State  law  to  receive  service  of  process. 

(3)  Service  upon  an  officer  or  agency 
of  the  United  States  shall  be  made  by 
delivering  a  copy  of  the  complaint  to 
such  officer  or  agency.  If  the  agency  is  a 
corporation,  the  complaint  shall  be 
served  in  the  manner  prescribed  in  sub- 
paragraph  (2)  of  this  paragraph. 

(4)  Service  upon  a  State  or  local  unit 
of  government,  or  a  State  or  local  officer, 
agent,  department,  agency,  corporation 
or  other  instrumentality  shall  be  made 
by  serving  the  complaint  in  the  manner 
prescribed  by  the  law  of  the  State  for 
the  service  of  process  on  any  such  per¬ 
sons,  or: 

(i)  If  upon  a  State  or  local  unit  of 
government,  or  a  State  or  local  depart¬ 
ment,  agency,  corporation  or  other  in¬ 
strumentality,  by  delivering  a  cony  of 
the  complaint  to  the  chief  executive  of¬ 
ficer  thereof ; 

(ii)  If  upon  a  State  or  local  officer  or 
agent,  by  delivering  a  copy  to  such  officer 
or  agent. 

(5)  Proof  of  service  of  the  complaint 
shall  be  made  bv  affidavit  of  the  person 
making  personal  service,  or  by  properly 
executed  return  receipt.  Such  proof  of 
service  shall  be  filed  with  the  complaint 
immediately  upon  confoletion  of  service. 

(d)  Service  of  documents  other  than 
complaint.  All  documents  other  than  the 
complaint  may  be  served  personally  or 
by  first-class  mail.  Copies  shall  be  served 
upon  all  parties  to  a  proceeding  unless 
otherwise  ordered  by  the  Presiding  Of¬ 
ficer.  A  certificate  of  service  setting  forth 
the  date  and  manner  of  service  and  the 
names  of  all  persons  served  shall  accom¬ 
pany  each  document  served. 

(e)  Record  address.  The  initial  docu¬ 
ment  filed  by  any  person  shall  contain 
his  name,  address  and  telephone  num¬ 
ber.  Any  changes  in  such  information 
shall  be  communicated  promptly  to  the 
Hearing  Clerk,  Presiding-Officer  and  all 
parties  to  the  proceeding.  A  party  who 
fails  to  furnish  such  information  shall 
be  deemed  to  have  waived  his  right  to 
notice  and  service  under  these  rules. 

(f)  Form  of  documents.  (1)  Except  as 
provided  herein,  or  by  order  of  the  Pre¬ 
siding  Officer  or  Regional  Administra¬ 
tor,  there  are  no  specific  requirements 
as  to  the  form  of  documents.  Every 
pleading,  letter  or  other  document  shall 
contain  on  the  first  page  a  caption  iden¬ 
tifying  the  complainant  and  respondent, 
and  including  the  docket  number. 


(2)  The  original  of  any  pleading,  let¬ 
ter  or  other  document  (other  than  ex¬ 
hibits)  shall  be  signed  by  the  party  filing 
or  by  his  counsel  or  other  representative. 
Such  signature  constitutes  a  represen¬ 
tation  by  the  signer  that  he  has  read 
the  pleading,  letter  or  other  document, 
that  to  the  best  of  his  knowledge,  infor¬ 
mation  and  belief,  the  .statements  made 
therein  are  true,  and  that  it  is  not  inter¬ 
posed  for  delay. 

(3)  The  Regional  Administrator,  Pre¬ 
siding  Officer  or  Regional  Hearing  Clerk 
may  refuse  for  filing  any  document  which 
dees  not  comply  with  this  paragraph. 

§  226.6  Filing  and  sorvirc  of  rulings, 
orders,  and  decisions. 

All  rulings,  orders,  decisions,  or  other 
documents  made  or  signed  by  the  Re¬ 
gional  Administrator,  the  Regional  Judi¬ 
cial  Officer  or  the  Presiding  Officer,  as 
appropriate,  pursuant  to  S  226.15(c) 
shall  be  filed  with  the  complainant  if 
made  prior  to  the  filing  of  an  answer  to 
the  complaint  and  thereafter  with  the 
Regional  Hearing  Clerk  except  as  pro¬ 
vided  in  S  226.5(b)  (3).  Such  rulings,  or¬ 
ders,  decisions  or  other  documents  shall 
be  served  directly  upon  all  parties  by  the 
Regional  Administrator,  Regional  Judi¬ 
cial  Officer,  or  Presiding  Officer,  as  ap¬ 
propriate. 

§  226.7  Computation  and  extension  of 
time. 

(a>  Cojnputation.  In  computing  any 
period  of  time  prescribed  or  allowed  in 
these  rules  of  practice,  except  aS  other¬ 
wise  provided,  the  day  of  the  act,  event, 
or  default  from  which  the  designated 
period  begins  to  run  shall  not  be  included 
in  computing  the  time  allowed  for  the 
filing  of  any  document  or  paper.  Satur¬ 
days,  Sundays,  and  Federal  legal  holi¬ 
days  shall  be  included  in  computing  the 
time  allowed  for  such  filing,  unless  the 
period  of  time  prescribed  is  five  (5)  days 
or  less,  in  which  event  intermediate  Sat¬ 
urdays,  Sundays,  and  legal  holidays  shall 
be  excluded  from  the  computation.  When 
such  time  expires  on  a  Saturday,  Sunday 
or  legal  holiday,  such  period  shall  be  ex¬ 
tended  to  include  the  next  following 
business  day. 

(b)  Extensions  of  time.  A  prescribed 
period  cf  time  within  which  a  party  is 
required  or  permitted  to  do  an  act  shall 
be  computed  from  the  time  of  service. 
Extensions  of  time  for  the  filing  of  any 
pleadings,  document,  or  motion  shall  be 
granted  sua  spente  or  upon  timely  mo¬ 
tion  of  a  party  to  the  proceeding  only  for 
good  cause  shown  and  after  considera¬ 
tion  of  prejudice  to  other  parties.  Mo¬ 
tions  for  an  extension  of  time  shall  be 
filed  in  advance  of  the  date  on  which  the 
pleading,  document  or  motion  is  due  to 
be  filed,  unless  the  failure  of  a  party  to 
make  timely  motion  for  extension  of  time 
was  the  result  of  excusable  negligence. 
Such  motion  shall  be  decided  in  accord¬ 
ance  with  the  provisions  of  S  226.15(c). 

(c)  Service' by  mail.  Service  shall  be 
deemed  complete  upon  mailing.  However, 
where  service  of  a  pleading  or  document 
is  by  mail,  three  (3)  days  shall  be  added 


to  the  time  allowed  by  these  rules  for  the 
filing  of  a  responsive  pleading. 

§  226.8  Ex  parte  disrussion  of  procced- 
ing. 

At  no  time  after  the  issuance  of  the 
complaint  shall  the  Regional  Adminis¬ 
trator,  Regional  Judicial  Officer,  or  Pre¬ 
siding  Officer  discuss  ex  parte  the  merits 
of  the  proceedings  with  any  person  who 
is  connected  with  the  proceeding  in  an 
advocative,  investigative,  or  expert  ca¬ 
pacity,  or  with  any  representative  of  such 
person.  The  Regional  Administrator,  the 
Regional  Judicial  Officer,  or  the  Presid¬ 
ing  Officer  may  discuss  the  merits  of  the 
case  with  any  such  person  only  if  all  par¬ 
ties  to  the  proceeding,  or  their,  repre¬ 
sentatives.  have  been  given  reasonable 
notice  and  opportunity  to  be  present.  Any 
memorandum  or  other  communication 
addressed  to  the  Regional  Administrator, 
Regional  Judicial  Officer  or  the  Presid¬ 
ing  Officer,  during  the  pendency  of  the 
proceeding,  and  relating  to  the  merits 
thereof,  by  or  on  behalf  of  any  party, 
shall  be  regarded  as  argument  made  in 
the  proceeding  and  shall  be  served  upon 
all  other  parties.  Nothing  in  this  section 
shall  limit  discussion  between  the  re¬ 
spondent  and  complainant  for  the  pur¬ 
pose  of  exploring  settlement  of  the  case. 

§  226.9  Examination  of  dorunient^ 
filed. 

(a)  Subject  to  the  provisions  of  law 
restricting  the  public  disclosure  of  con¬ 
fidential  information,  any  person  may, 
during  Agency  business  hours,  inspect 
and  copy  any  document  filed  in  any  pro¬ 
ceeding.  Such  documents  may  be  made 
available  by  the  complainant  if  the  re¬ 
quest  to  inspect  is  made  prior  to  the  fil¬ 
ing  of  an  answer  to  the  complaint,  and 
by  the  Regional  Hearing  Clerk  if  the  re¬ 
quest  to  inspect  is  made  after  the  filing 
of  an  answer  to  the  complaint. 

(b)  The  cost  of  duplicating  docu¬ 
ments  filed  in  any  proceeding  shall  be 
borne  by  the  person  seeking  copies  of 
such  documents  filed. 

Subpart  B — Parties  and  Appearances 
§  226.10  .Appearances. 

(a)  Representatives.  Any  party  may 
appear  in  person  or  by  counsel  or  other 
representative:  a  partner  may  appear  on 
behalf  of  a  partnership  and  an  officer 
may  appear  on  behalf  of  a  corporation. 
Persons  who  appear  as  counsel  or  other 
representative  must  conform  to  the 
standards  of  conduct  and  ethics  as  re¬ 
quired  of  practitioners  before  the  courts 
of  the  United  States.  Withdrawal  of  ap¬ 
pearance  of  any  counsel  or  representa¬ 
tive  may  be  effected  by  filing  a  written 
notice  of  withdrawal. 

(b)  Failure  to  appear.  Any  party  in 
the  proceeding,  who,  after  being  duly 
notified  and  without  good  cause  being 
show'n,  fails  to  appear  at  any  prehearing 
conference  shall  be  subject  to  whatever 
orders  or  determinations  the  Presiding 
Officer  may  make  in  his  discretion.  The 
failure  of  a  party  to  appear  at  a  hearing 
shall  constitute  a  waiver  of  the  right  to 
present  evidence  at  such  hearing.  Where 
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the  respondent  fails  to  appear  at  a  hear¬ 
ing,  the  Presiding  Officer  shall  require 
the  presentation  by  the  complainant  of 
such  evidence  as  the  Presiding  Officer 
deems  necessary  to  develop  a  prima  facie 
case  against  the  respondent.  Upon  con¬ 
clusion  of  the  hearing,  the  Presiding  Of¬ 
ficer  shall  cause  a  copy  of  the  initial  de¬ 
cision  to  be  served  upon  the  respondent. 

§  226.11  Intervfnlion. 

(a)  Motion.  Any  person  may  file  a  mo¬ 
tion  for  leave  to  intervene  in  any  pro¬ 
ceeding  conducted  under  these  rules  of 
practice.  Such  motion  must  set  forth 
the  grounds  for  the  proposed  interven¬ 
tion,  the  position  and  interest  of  the 
movant  in  the  proceedings,  and  the  likely 
impact  that  such  intervention  will  have 
on  the  expeditious  progress  of  the  pro¬ 
ceeding.  Any  person  already  a  party  to 
the  proceeding  may  file  an  answer  to  a 
motion  to  intervene,  making  specific  ref¬ 
erence  to  the  factors  set  forth  in  the 
foregoing  sentence  and  paragraph  (c)  of 
this  section,  within  ten  (10)  days  after 
service. 

(b)  When  filed.  A  motion  for  leave  to 
intervene  in  a  proceeding  must  ordinar¬ 
ily  be  filed  prior  to  the  first  prehearing 
conference  or,  in  the  absence  of  a  pre- 
hearing  conference,  prior  to  the  initia¬ 
tion  of  correspondence  pursuant  to 
S  226.19(d),  or  if  there  is  no  such  corre¬ 
spondence,  prior  to  the  setting  of  a  time 
and  place  for  a  hearing.  Any  motion 
filed  after  that  time  must  include,  in 
addition  to  the  information  set  forth  in 
paragraph  (a)  of  this  section,  a  state¬ 
ment  of  good  cause  for  the  failure  to  file 
in  a  timely  manner.  Such  motion  for 
leave  to  intervene  shall  be  granted  only 
upon  a  finding  that  (1)  extraordinary 
circumstances  justify  the  granting  of  the 
motion:  and  (2)  the  intervenor  agrees 
to  be  bound  by  any  agreements,  arrange¬ 
ments  and  other  matters  previously 
made  in  the  proceeding. 

(c)  Disposition.  Leave  to  intervene 
will  be  granted  only  insofar  as  the  mov¬ 
ant  demonstrates  that  (1)  there  exist 
common  questions  of  fact  or  law;  (2) 
he  may  be  adversely  affected  by  a  final 
order  of  the  Regional  Administrator; 
(3)  there  are  no  other  means  whereby 
the  movant’s  interest  may  be  protected, 
including  the  representation  of  his  in¬ 
terest  by  other  parties;  and  (4)  his  pres¬ 
ence  in  the  case  would  not  unreasonably 
broaden  the  issues  as  already  presented, 
or  unduly  prolong  or  otherwise  preju¬ 
dice  the  adjudication  of  the  rights  of  the 
original  parties.  If  leave  is  granted,  the 
movant  shall  thereby  become  a  party  to 
the  proceeding  upon  such  terms  as  the 
Presiding  Officer  shall  determine.  Any 
party,  or  the  movant  if  leave  is  denied, 
may  request  that  the  ruling  on  any  mo¬ 
tion  for  leave  to  intervene  in  a  proceed¬ 
ing  conducted  under  these  rules  of  prac¬ 
tice  be  certified  on  interlocutory  appeal 
to  the  Regional  Administrator  as  pro¬ 
vided  in  §  226.28. 

(d)  Amicus  curiae.  Persons  not  parties 
to  the  proceeding  who  wish  to  file  briefs 
therein  may,  upon  good  cause  shown, 
so  move  the  Presiding  Officer  or  the  Re¬ 
gional  Administrator,  as  appropriate. 


pursuant  to  §  223.15(c).  Such  motion  for 
leave  to  file  briefs  shall  identify  the  in¬ 
terest  of  the  applicant  and  shall  state 
the  reasons  w'hy  the  proposed  amicus 
brief  is  desirable.  In  the  event  such  mo¬ 
tion  is  granted,  the  Presiding  Officer  or 
Regional  Administrator  shall  issue  an 
order  setting  the  time  for  filing  such 
brief.  An  amicus  curiae  shall  be  eligible 
to  participate  in  any  briefing  following 
the  granting  of  his  motion,  and  shall  be 
served  with  all  briefs,  reply  briefs,  mo¬ 
tions  and  orders  relating  to  the  issues 
to  be  briefed. 

§  226.12  Consolidalion  and  sc\orenrc. 

(a)  Consolidation.  The  Presiding  Offi¬ 
cer  may,  by  motion  or  sua  sponte,  con¬ 
solidate  any  or  all  matters  at  issue  in 
two  or  more  proceedings  docketed  under 
these  rules  of  practice  in  his  Region 
where  there  exist  common  parties,  com¬ 
mon  questions  of  fact  and  law’,  and  where 
such  consolidation  would  expedite  or 
simplify  consideration  of  the  issues.  Con¬ 
solidation  shall  not  prejudice  any  rights 
granted  parties  to  proceedings  conducted 
under  these  rules  of  practice  and  shall 
not  affect  the  right  of  any  party  to  raise 
issues  that  could  have  been  raised  if  con¬ 
solidation  had  not  occurred. 

(b)  Severance.  The  Presiding  Officer 
may,  by  motion  or  sua  sponte,  for  good 
cause  shown,  order  any  proceedings 
severed  with  respect  to  some  or  all  par¬ 
ties  or  issues. 

Subpart  C — Prehearing  Procedures 

§  226.1.3*  Is.suanrc  of  conipluint ;  clorket 
number. 

(a)  Issuance  of  complaint  for  assess¬ 
ment  of  civil  penalty.  If  the  complainant 
has  reason  to  believe  that  a  person  has 
violated  any  provision  of  the  Act,  the 
regulations,  or  a  permit,  he  may  institute 
a  proceeding  for  the  assessment  of  a 
civil  penalty  by  issuing  a  complaint. 

(b)  Issuance  of  complaint  for  revoca¬ 
tion  or  suspension  of  permit.  If  the  com¬ 
plainant  has  reason  to  believe  that  a 
permittee  has 

(1)  Violated  any  term  or  condition  of 
the  permit:  or 

(2)  Misrepresented  or  inaccurately  de¬ 
scribed  any  material  fact  in  the  permit 
application  or  failed  to  disclose  all 
relevant  facts  in  the  permit  application ; 
or 

(3)  Failed  to  keep  the  records  and 
to  notify  appropriate  officials  of  dump¬ 
ing  activities,  as  required  by  §5  224.1  and 
223.2,  he  may  institute  a  proceeding  for 
the  revocation  or  suspension  of  such  per¬ 
mit. 

(c)  Docket  number.  Prior  to  the  serv¬ 
ice  of  any  complaint  for  either  the 
assessment  of  a  civil  penalty  or  revoca¬ 
tion  or  suspension  of  a  permit,  the  com¬ 
plainant  shall  consult  with  the  Regional 
Hearing  Clerk  for  the  assignment  of  a 
docket  number.  Thereafter,  each  docu¬ 
ment  filed  in  the  proceeding  shall  bear 
such  assigned  docket  number, 

§  226.14  Contents  of  tlie  ronipiaint. 

(a)  Complaint  for  assessment  of  civil 
penalty:  derivation  of  proposed  penalty. 
Each  complaint  for  assessment  of  a  civil 
penalty  shall  include  (1)  a  statement 


that  the  complaint  is  issued  pursuant  to 
Section  105(a)  of  the  Act  and  Part  226 
of  Title  40  of  the  Code  of  Federal  Reg¬ 
ulations:  (2)  specific  reference  to  each 
provision  of  the  Act,  regulations,  or 
permit  which  the  respondent  is  alleged 
to  have  violated;  (3)  a  concise  state¬ 
ment  of  the  factual  basis  for  alleging 
such  violation;  (4)  the  amount  of  civil 
penalty  which  is  proposed  to  be  assessed ; 
(5)  a  statement  indicating  the  appro¬ 
priateness  of  the  proposed  penalty:  (6) 
if  the  alleged  violation  has  not  been 
remedied  or  the  respondent  has  not 
brought  himself  into  compliance  with  the 
provisions  of  the  Act.  regulations  or  per¬ 
mit  allegedly  violated,  a  statement  that 
the  respondent’s  efforts  to  achieve  rapid 
compliance  after  receipt  of  the  complaint 
may  affect  the  ultimate  determination  of 
the  amount  of  the  penalty;  and  (7)  no¬ 
tice  of  the  respondent’s  right  to  request 
a  hearing  on  any  material  fact  con¬ 
tained  in  the  complaint,  or  on  the  ap¬ 
propriateness  of  the  amount  of  the  pro¬ 
posed  penalty.  The  dollar  amount  of  the 
civil  penalty  which  is  proposed  to  be 
assessed  in  the  complaint  shall  be  de¬ 
termined  on  the  basis  of  (1)  the  gravity 
of  the  violations:  (2)  the  respondent’s 
prior  violations  which  have  resulted  in 
a  final  order  under  this  Part,  if  any; 
and  (3)  the  demonstrated  good  faith  of 
the  respondent  in  attempting  to  achieve 
rapid  compliance  after  notification  of  a 
violation. 

(b)  Complaint  for  revocation  or  sus¬ 
pension  of  permit.  Each  complaint  for 
revocation  or  suspension  of  a  permit 
shall  include  (1)  a  statement  that  the 
complaint  is  issued  pursuant  to  Section 
105(f)  of  the  Act  and  Part  226  of  Title 
40  of  the  Code  of  Federal  Regulations: 
(2)  specific  reference  to  each  term  or 
condition  of  the  permit  which  the  re¬ 
spondent  is  alleged  to  have  violated,  to 
each  alleged  inaccuracy  or  misrepresen¬ 
tation  in  respondent’s  permit  applica¬ 
tion,  to  each  fact  which  the  respondent 
allegedly  failed  to  disclose  in  his  permit 
application,  to  the  records  which  the  re¬ 
spondent  allegedly  failed  to  keep  pur¬ 
suant  to  §  224.1  or  to  the  officials  which 
the  respondent  failed  to  notify  of  his 
dumping  activities  under  §  224.2;  (3)  a 
concise  statement  of  the  factual  basis  for 
such  allegations:  (4)  a  statement  as  to 
whether  it  is  proposed  that  the  permit 
be  revoked  or  suspended,  and,  if  sus¬ 
pended  or  revoked  in  part,  the  terms  and 
conditions  of  such  proposed  suspension 
or  partial  revocation;  (5)  a  statement 
indicating  the  basis  for  recommending 
the  revocation,  rather  than  the  suspen¬ 
sion,  of  the  permit,  or  vice  versa,  as  the 
case  may  be;  and  (6)  notice  of  the  re¬ 
spondent’s  right  to  request  a  hearing  on 
any  material  fact  contained  in  the  com¬ 
plaint,  or  on  the  appropriateness  of  the 
proposed  revocation  or  suspension. 

(c)  Amendment  of  the  complaint.  At 
any  time  prior  to  the  filing  of  an  answer 
to  the  complaint,  the  complainant  may 
amend  the  complaint  as  a  matter  of 
right.  The  respondent  shall  have  twenty 
(20)  additional  days  from  the  date  of 
service  of  the  amended  complaint  in 
which  to  file  his  answer.  At  any  time 
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after  the  filing  of  an  answer  to  the  com¬ 
plaint,  the  complaint  may  be  amended 
only  upon  motion  granted  by  the  Pre¬ 
siding  Officer. 

§  226.15  Motions. 

(a)  General.  All  motions,  except  those 
made  orally  on  the  record  during  a  hear¬ 
ing,  shall  (1)  be  in  writing;  (2)  state 
with  particularity  the  grounds  therefor; 
(3)  set  forth  the  relief  or  order  sought; 
and  (4)  be  accompanied  by  any  affidavit, 
certificate  or  other  evidence  relied  upon. 
Such  motions  shall  be  served  in  accord¬ 
ance  with  the  provisions  of  §  226.5. 

(b)  Response  to  motions.  Except  as 
otherwise  provided  by  the  Presiding 
Officer  or  the  Regional  Administrator, 
as  appropriate,  pursuant  to  paragraph 

(c)  of  this  section,  any  party  may  file  a 
response  in  support  of  or  in  opposition 
to  any  written  motion  within  ten  (10) 
days  after  service  of  such  motion.  Such 
response  shall  be  accompanied  by  an 
affidavit,  certificate,  or  other  evidence 
relied  upon.  If  no  response  is  filed  within 
the  designated  period,  the  parties  shall 
be  deemed  to  have  waived  any  objection 
to  the  granting  of  the  motion.  The  Pre¬ 
siding  Officer  or  Regional  Administra¬ 
tor,  as  appropriate,  pursuant  to  para¬ 
graph  (c)  of  this  section,  may  set  a 
shorter  time  for  response,  or  make  such 
other  orders  concerning  the  dLsposition 
of  the  motion  as  he  deems  appropriate. 

(c)  Decision.  The  Regional  Adminis¬ 
trator  shall  rule  upon  all  motions  filed 
or  made  prior  to  the  filing  of  an  answer 
to  the  complaint  or  after  the  filing  of  an 
initial  decision.  The  Presiding  Officer 
shall  rule  upon  all  motions  filed  or  made 
after  the  filing  of  an  answer  to  the  com¬ 
plaint  and  prior  to  the  filing  of  his  ini¬ 
tial  decision.  Oral  argument  on  motions 
will  be  permitted  where  the  Presiding 
Officer  or  the  Regional  Administrator 
deems  it  necessary  or  desirable. 

§  226.16  .4nswer  to  the  complaint. 

(a)  General.  Where  the  respondent  (1) 
contests  any  material  fact  alleged  in  the 
complaint  to  constitute  a  violation  of  the 
Act,  regulations  or  a  permit,  a  misrepre¬ 
sentation,  inaccuracy  or  failure  to  dis¬ 
close  all  relevant  facts  in  his  permit  ap¬ 
plication  or  a  failure  to  keep  the  records 
and  notify  the  appropriate  officials  of  his 
dumping  activities  pursuant  to  §§  224.1 
and  224.2;  (2)  contends  that  the  amount 
of  the  penalty  proposed  in  the  complaint 
-or  the  proposed  revocation  or  suspension, 
as  the  case  may  be,  is  inappropriate;  or 
(3)  contends  that  he  is  entitled  to  judg¬ 
ment  as  a  matter  of  law,  he  shall  file  a 
written  answer  to  the  complaint  with  the 
Regional  Hearing  Clerk.  Any  such  an¬ 
swer  to  the  complaint  must  be  filed  with 
the  Regional  Hearing  Clerk  within  twen¬ 
ty  (20)  days  after  service  of  the  com¬ 
plaint.  The  initiation  of  informal  con¬ 
ferences  with  the  Agency  pursuant  to 
5  226.18  does  not  enlarge  this  twenty 
(20)  day  period.  The  time  period  in 
which  to  file  an  answer  may  be  extended 
upon  motion  granted  by  the  Regional  Ad¬ 
ministrator. 


(b)  Contents  of  the  answer.  The  an¬ 
swer  shall  clearly  and  directly  admit, 
deny  or  explain  each  of  the  factual  al¬ 
legations  contained  in  the  complaint  with 
regard  to  which  the  respondent  has  any 
knowledge.  Such  answer  shall  also  state 
(1)  the  circumstances  or  arguments 
which  are  alleged  to  constitute  the 
grounds  of  defense,  (2)  the  facts  which 
the  respondent  intends  to  place  at  issue, 
and  (3)  whether  a  hearing  is  requested. 

(c)  A  hearing  upon  the  issues  raised  by 
the  complaint  and  answer  shall  be  held 
upon  request  of  the  respondent  in  the 
answer.  In  addition,  a  hearing  may  be 
held  at  the  discretion  of  the  Presiding 
Officer,  sua  sponte,  or  upon  the  grant  of 
a  request  therefor  by  any  party  other 
than  the  respondent.  Any  request  for 
hearing  filed  by  a  party  other  than  the 
respondent  shall  state  with  particularity 
his  objections  to  the  complaint  and  the 
issues  which  such  party  intends  to  raise 
during  the  hearing. 

(d)  Failure  to  answer  specifically. 
Failure  of  the  respondent  to  plead  spe¬ 
cifically  to  any  material  factual  allega¬ 
tion  contained  in  the  complaint  shall 
constitute  an  admission  of  such  alle¬ 
gation. 

(e)  Withdrawal  of  the  complaint.  At 
any  stage  in  the  proceeding  where,  cn 
the  basis  of  new  information  or  evi¬ 
dence,  the  complainant  concludes  that 
no  violation  of  the  Act,  the  regulations, 
or  a  permit  has  occurred  or  that  the  is¬ 
suance  of  the  complaint  was  otherwise 
inappropriate,  the  complainant  may 
withdraw  the  complaint  once  without 
prejudice. 

(f)  Amendment  of  the  answer.  The 
respondent  may  amend  the  answer  to  the 
complaint  upon  motion  granted  by  the 
Presiding  Officer. 

§  226.17  Failure  to  answer  the  eom- 
plaiiit:  Default  order. 

(a)  Default.  The  respondent  may  be 
found  to  be  in  default  upon  his  ( 1 )  fail¬ 
ure  to  file  a  timely  answer  to  the  com¬ 
plaint;  or  (2)  failure  to  comply  with  a 
prehearing  or  hearing  order  of  the  Re¬ 
gional  Administrator  or  the  Presiding 
Officer,  as  appropriate,  pursuant  to 
§  226.15(c).  Default  of  the  respondent 
shall  constitute  an  admission  of  all  facts 
alleged  in  the  complaint  and  a  waiver 
of  the  respondent’s  right  to  a  hearing  of 
such  factual  allegations.  If  the  complaint 
is  for  assessment  of  a  civil  penalty  the 
penalty  proposed  to  be  assessed  in  the 
complaint  shall  become  due  and  payable 
by  the  respondent  without  further  pro¬ 
ceedings  upon  the  issuance  by  the  Re¬ 
gional  Administrator  of  a  final  order  is¬ 
sued  upon  default.  If  the  complaint  is 
for  revocation  or  suspension  of  a  permit, 
the  terms  and  conditions  of  revocation  or 
suspension  proposed  in  the  complaint 
shall  become  effective  without  further 
proceedings  on  the  date  designated  by 
the  Regional  Administrator  in  his  final 
order  issued  upon  default. 

(b)  Procedures  upon  default.  (1) 
Where  a  default  results  from  the  re¬ 
spondent’s  failure  to  file  a  timely  an¬ 
swer  to  the  complaint,  the  complainant 
shall  prepare  and  transmit  to  the  Re¬ 


gional  Administrator  a  proposed  final 
order  to  be  issued  upon  default. 

(2)  Where  the  Presiding  Officer  finds 
a  default  to  have  occurred  after  the  fil¬ 
ing  of  an  answer  to  the  complaint,  the 
Presiding  Officer  may  render  a  proposed 
default  order  to  be  issued  against  the 
defaulting  party.  For  the  purpose  of  ap¬ 
peal  pursuant  to  §  226.29,  such  order 
shall  be  deemed  to  be  the  initial  decision 
cf  the  Presiding  Officer. 

(c)  Contents  of  a  final  order  issued 
upon  default.  A  final  order  issued  upon 
default  shall  include  findings  of  fact, 
conclusions  regarding  all  material  issues 
of  law,  fact,  or  discretion,  and  the  pen¬ 
alty  which  is  therein  assessed  or  the 
terms  and  conditions  of  permit  revoca¬ 
tion  or  suspension,  as  appropriate.  An 
order  issued  by  the  Regional  Adminis¬ 
trator  upon  the  default  of  the  respondent 
shall  constitute  a  final  order  in  accord¬ 
ance  with  the  terms  of  §  226.30. 

§  226.18  Informal  settlement  and  con¬ 
sent  agreement. 

(a)  Settlement  policy.  The  Agency 
encourages  settlement  of  the  proceeding 
at  any  time  after  the  issuance  of  a  com¬ 
plaint  if  such  settlement  is  consistent 
with  the  provisions  and  the  objectives  of 
the  Act  and  the  regulations.  Whether  or 
not  the  respondent  requests  a  hearing, 
he  may  confer  with  the  complainant 
concerning  the  facts  stated  in  the  com¬ 
plaint,  or,  as  the  case  may  be,  the  pro¬ 
posed  permit  revocation  or  suspension 
or  the  amount  of  the  proposed  civil  pen¬ 
alty.  If  a  settlement  is  reached,  the  terms 
of  any  settlement  shall  be  expressed  in 
a  written  consent  agreement.  Confer¬ 
ences  with  the  complainant  concerning 
possible  settlement  shall  not  affect  the 
requirement  to  file  a  timely  answer  pur¬ 
suant  to  §  226.16. 

(b)  Consent  Agreement.  A  written  con¬ 
sent  agreement  signed  by  the  parties 
shall  be  prepared  by  the  complainant 
and  forwarded  to  the  Regional  Adminis¬ 
trator  whenever  settlement  or  com¬ 
promise  is  proposed.  The  consent  agree¬ 
ment  shall  state  that,  for  the  purpose  of 
this  proceeding,  the  respondent  (1) 
admits  the  jurisdictional  allegations  of 
the  complaint;  (2)  admits  the  facts  as 
stipulated  in  the  consent  agreement  or 
neither  admits  nor  denies  specific  factual 
allegations  contained  in  the  complaint; 
and  (3)  consents  to  the  proposed  permit 
revocation  or  suspension  or  assessment 
of  a  given  proposed  civil  penalty,  as  the 
case  may  be.  The  consent  agreement  shall 
include  (i)  the  terms  of  the  agreement; 
(ii)  any  appropriate  conclusions  regard¬ 
ing  material  issues  of  law,  fact  or  discre¬ 
tion  as  well  as  reasons  therefor;  and  (iii) 
a  proposed  final  order  of  the  Regional 
Administrator. 

(c)  Final  order.  No  settlement  or  con¬ 
sent  agreement  shall  be  dispositive  of  any 
action  pending  under  section  105(a)  or 
(f)  without  a  final  order  of  the  Regional 
Administrator.  In  preparing  such  final 
order,  the  Regional  Administrator  may 
require  that  any  or  all  of  the  parties  to 
the  settlement  appear  before  him  to 
answer  inquiries  relating  to  the  proposed 
consent  agreement. 
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§  226.19  Prehearing  conference. 

(a)  Purpose  of  prehearing  conference. 
When  it  appears  that  such  procedure 
will  expedite  the  proceeding,  the  Presid¬ 
ing  OCBcer,  at  any  time  prior  to  the  com¬ 
mencement  of  the  hearing,  may  request 
the  parties  and  their  counsel  or  other 
representative  to  appear  at  a  conference 
before  him  to  consider: 

( 1 )  The  possibility  of  settlement  of  the 
case; 

(2)  The  simplification  of  issues  and 
stipulation  of  facts  not  in  dispute: 

(3)  The  possibility  of  reducing  oral 
testimony  to  exhibit  form; 

(4)  The  necessity  or  desirability  of 
amendments  to  pleadings: 

(5)  The  possibility  of  obtaining  admis¬ 
sions  or  stipulations  of  fact  and  of  doc¬ 
uments  which  will  avoid  imnecessary 
proof : 

(6)  The  limitation  of  the  number  of 
expert  or  other  witnesses; 

(7)  The  setting  of  a  time  and  place  for 
the  public  hearing,  giving  consideration 
to  the  convenience  of  all  parties  and  wit¬ 
nesses  and  to  the  public  interest;  and 

(8)  Any  other  matters  which  may  ex¬ 
pedite  the  disposition  of  the  proceed¬ 
ings. 

(b)  Exchange  of  witness  lists  and  doc¬ 
uments.  Unless  otherwise  ordered  by  the 
Presiding  Officer  each  party  shall  at  the 
prehearing  conference  make  available  to 
all  other  parties  the  names  of  the  expert 
and  other  witnesses  he  intends  to  call, 
together  with  a  brief  narrative  summary 
of  their  expected  testimony.  Copies  of  all 
documents  and  exhibits  which  the  party 
intends  to  introduce  into  evidence  shall 
be  marked  for  identification  as  ordered 
by  the  Presiding  Officer.  Thereafter,  wit¬ 
nesses,  documents,  or  exhibits  may  be 
added  and  narratiye  summaries  of  ex¬ 
pected  testimony  amended  only  upon 
motion  of  a  party. 

<c)  Record  of  the  prehearing  confer¬ 
ence.  No  transcript  of  any  prehearing 
conference  shall  be  made  unless  ordered 
upon  motion  of  a  party  or  sua  sponte  by 
the  Presiding  Officer.  The  Presiding 
Officer  shall  prepare  and  file  for  the 
record  a  written  summary  of  the  action 
taken  at  such  conference.  Such  summary 
shall  incorporate  any  wTitten  stipula¬ 
tions  or  agreements  made  by  the  parties, 
all  rulings  upon  matters  considered  at 
such  conference,  and  appropriate  orders 
containing  directions  to  the  parties.  Such 
summary  shall  direct  the  subsequent 
course  of  the  proceeding,  unless  modified 
by  the  Presiding  Officer,  on  motion  or  sua 
sponte,  to  prevent  manifest  injustice. 

<d)  Location  of  Prehearing  Confer¬ 
ence.  The  prehearing  conference  shall  be 
held  in  the  city  in  which  the  Environ¬ 
mental  Protection  Agency  Regional  Office 
is  located  unless  the  Presiding  Officer 
determines  that  there  is  good  cause  for 
it  to  be  held  at  another  location  in  the 
Region. 

(e)  Unavailability  of  a  prehearing  con¬ 
ference.  Where  circumstances  render  a 
prehearing  conference  unnecessary  or 
impracticable,  the  Presiding  Officer,  on 
motion  or  sua  sponte,  may  request  the 
parties  to  correspond  with  him  for  the 
purpose  of  accomplishing  any  of  the  ob¬ 


jectives  set  forth  in  this  section.  The 
Presiding  Officer  shall  include  such  cor¬ 
respondence  and  his  written  summary  of 
any  stipulation  or  agreements  reached 
by  means  of  such  correspondence  as  pro¬ 
vided  in  paragraph  (c)  of  this  section 
in  the  record. 

§  226.20  Accelerated  decision. 

(a)  General.  The  Presiding  Officer  or 
the  Regional  Administrator,  as  appro¬ 
priate,  pursuant  to  §  226.15(c),  upon 
motion  or  sua  sponte,  may  at  any  time 
render  an  accelerated  decision  in  favor 
of  the  complainant  or  respondent  as  to 
all  or  any  portion  of  the  proceeding 
without  further  proceedings  or  upon  such 
limited  additional  evidence  (such  as  affi¬ 
davits)  as  he  may  require  under  any  of 
the  following  conditions: 

(1)  A  party  has  failed  to  state  a  claim 
upon  which  relief  can  be  granted; 

(2)  There  is  no  genuine  issue  of  any 
material  fact  and  a  party  is  entitled  to 
judgment  as  a  matter  of  law; 

(3)  A  party  is  directly  or  collaterally 
estopped  from  asserting  a  fact  or  con¬ 
clusion  of  law;  or 

(4)  Such  other  and  further  reasons 
as  are  just. 

(b)  Effect.  (1)  In  the  event  an  accel¬ 
erated  decision  is  issued  by  the  Presiding 
Officer,  the  decision  shall  be  treated  for 
the  purpose  of  these  rules  of  practice  in 
the  same  manner  as  an  initial  decision 
of  the  Presiding  Officer  rendered  after 
completion  of  a  hearing  under  §  226.27. 

(2)  In  the  event  an  accelerated  deci¬ 
sion  is  issued  by  the  Regional  Adminis¬ 
trator,  the  Regional  Administrator  shall 
proceed  to  issue  a  final  order  disposing 
of  all  or  part  of  the  case,  as  may  be 
appropriate,  imder  §  226.30. 

Subpart  C — Hearing  Procedure 
§  226.21  Scheduling  the  hearing. 

(a)  Assignment  of  Presiding  Officer. 
Upon  the  filing  of  an  answer,  the  Re¬ 
gional  Administrator  shall  assign  the 
Presiding  Officer.  The  Regional  Adminis¬ 
trator  may,  however,  request  that  the 
Chief  Administrative  Law  Judge  assign 
an  Administrative  Law  Judge  as  Presid¬ 
ing  Officer.  If  the  Chief  Administrative 
Law  Judge  finds  that  such  an  assign¬ 
ment  can  be  made  without  impairing 
the  ability  of  his  office  to  timely  dis¬ 
charge  its  other  responsibilities,  he  shall 
make  the  assignment.  Otherwise,  he 
shall  notify  the  Regional  Administrator 
making  the  request  that  he  is  imable 
to  make  such  an  assignment.  In  such 
event,  the  Regional  Administrator  shall 
appoint  a  Regional  Judicial  Officer  or 
a  person  having  the  qualifications  of  a 
Regional  Judicial  Officer  to  serve  as 
Presiding  Officer. 

(b)  Notice  of  hearing.  In  the  event 
that  a  hearing  is  requested  by  the  re¬ 
spondent  in  his  answer,  or  is  ordered  by 
the  Presiding  Officer  pursuant  to  the 
provisions  of  §  226.16(c),  the  Presiding 
Officer  shall,  after  consideration  of  the 
convenience  of  the  parties,  forthwith 
serve  upen  the  parties  a  notice  of  a  hear¬ 
ing.  This  notice  may  set  a  time  and  place 
for  such  hearing  and  may  contemplate  a 
future  prehearing  conference.  Unless 
otherwise  agreed  upon  by  all  parties,  the 


parties  shall  be  notified  of  the  date  set 
for  the  hearing  at  least  twenty  (20)  days 
prior  to  such  date. 

(c)  Postponement  of  hearing.  Except 
for  good  cause  shown,  no  request  for 
postponement  of  a  hearing  will  be 
granted.  Such  request  must  be  received 
in  writing  at  least  three  (3)  days  in  ad¬ 
vance  of  the  time  set  for  the  hearing.  In 
case  of  postponement,  the  hearing  shall 
be  rescheduled  for  the  earliest  practica¬ 
ble  date. 

(d)  Location  of  hearing.  The  hearing 
shall  be  held  in  the  city  in  which  the 
Environmental  Protection  Agency  Re¬ 
gional  Office  is  located  unless  the  Presid¬ 
ing  Officer  determines  that  there  is  good 
cause  for  it  to  be  held  at  another  loca¬ 
tion  in  the  Region. 

§  226.22  Evidence. 

(a)  General.  The  Presiding  Officer 
shall  admit  all  evidence  which  is  rele¬ 
vant,  competent  and  material,  and  is  not 
unduly  repetitious.  Relevant,  competent 
and  material  evidence  may  be  received  at 
the  hearing  although  such  evidence  may 
be  inadmissible  under  the  rules  of  evi¬ 
dence  applicable  to  judicial  proceedings. 
The  weight  to  be  given  all  evidence  shall 
be  determined  by  its  reliability  and  pro¬ 
bative  value.  In  the  presentation,  admis¬ 
sion,  disposition,  and  use  of  evidence,  the 
Presiding  Officer  shall  preserve  the  con¬ 
fidentiality  of  trade  secrets  and  other 
privileged  commercial  and  financial  in¬ 
formation.  The  confidential  or  trade 
secret  status  of  any  evidence  shall  not, 
however,  preclude  its  being  introduced 
into  evidence.  The  Presiding  Officer  may 
make  such  orders  as  may  be  necessary 
to  consider  such  evidence  in  camera,  in¬ 
cluding  the  preparation  of  a  supplemen¬ 
tal  initial  decision  to  consider  questions 
of  fact  and  conclusions  regarding  mate¬ 
rial  issues  of  law,  fact  or  discretion  which 
arise  out  of  that  portion  of  the  evidence 
which  is  confidential  or  which  includes 
trade  secrets. 

(b)  Examination  of  witnesses.  Except 
as  otherwise  provided  in  these  rules  of 
practice  or  by  the  Presiding  Officer,  wit¬ 
nesses  shall  be  examined  orally,  under 
oath  or  affirmation.  Parties  shall  have 
the  right  to  cross-examine  a  witness  who 
appears  at  the  hearing  provided  that 
such  cross-examination  is  not  unduly 
repetitious. 

(c)  Verified  statements.  The  Presiding 
Officer  may  admit  and  insert  into  the 
record  as  evidence  in  lieu  of  oral  testi¬ 
mony,  statements  of  fact  or  opinion 
prepared  by  a  witness.  The  admissibility 
of  the  evidence  contained  in  such  state¬ 
ment  shall  be  subject  to  the  same  rules 
as  if  such  testimony  were  produced  under 
oral  examination.  Before  any  such  state¬ 
ment  is  read  or  admitted  into  evidence, 
the  witness  shall  deliver  a  copy  of  the 
statement  to  the  Presiding  Officer,  the 
reporter,  and  each  opposing  party.  The 
witness  presenting  the  statement  shall 
swear  to  or  affirm  the  statement  and 
shall  be  subject  to  oral  cross-examina¬ 
tion  on  the  contents  thereof.  Such  state¬ 
ments  shall  not  be  admitted  when  it  ap¬ 
pears  to  the  Presiding  Officer  that  the 
memory  or  the  demeanor  of  the  witness 
is  of  importance. 
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(d)  Exhibits.  Except  where  the  Pre¬ 
siding  Officer  finds  it  impracticable,  an 
original  and  one  copy  of  each  exhibit 
shall  be  filed  with  the  Presiding  Officer 
for  the  record  and  a  copy  shall  be  fur¬ 
nished  to  each  party.  A  true  copy  of  an 
exhibit  may  be  substituted  for  the  orig¬ 
inal  Each  exhibit  offered  in  evidence 
shall  be  numbered  and  shall  identify  the 
party  by  whom  it  is  offered. 

fe>  Official  notice.  Official  notice  may 
be  taken  of  any  matter  judicially  noticed 
in  the  Federal  courts,  and  of  other  facts 
within  the  specialized  knowledge  and  ex¬ 
perience  of  the  Agency.  Opposing  parties 
shall  be  given  adequate  opportunity  to 
show  that  such  facts  are  erroneously 
noticed. 

§  226,23  Objerlions  and  offors  of  proof. 

(a)  Objection.  Any  objection  concern¬ 
ing  the  conduct  of  the  hearing,  the  ad- 
mLssion  or  rejection  of  evidence,  the 
limitation  of  the  scope  of  any  examina¬ 
tion  or  cross-examination,  or  a  ruling  by 
the  Presiding  Officer  shall  be  made  orally 
or  in  writing,  accompanied  by  a  short 
statement  of  the  grounds  for  the  objec¬ 
tion.  The  transcript  shall  include  all 
argument  or  debate  on  the  objection,  and 
the  ruling  thereon  and  the  reasons  there¬ 
for  given  by  the  Presiding  Officer.  An  ex¬ 
ception  to  each  objection  overruled  shall 
be  automatic  and  is  not  waived  by  fur¬ 
ther  participation  in  the  hearing. 

(bi  Offer  of  proof.  Whenever  evidence 
is  excluded  from  the  record,  the  party 
offering  such  evidence  may  make  an  of¬ 
fer  of  proof,  which  shall  be  included  in 
the  transcript.  The  offer  of  proof  for  ex¬ 
cluded  oral  testimony  shall  consist  of  a 
brief  statement  describing  the  nature  of 
evidence  excluded.  Tlie  offer  of  proof  for 
excluded  documents  or  exhibits  shall 
consist  of  their  insertion  in  the  record, 
appropriately  marked.  Where  the  Re¬ 
gional  Administrator  decides  that  the 
ruling  of  the  Presiding  Officer  in  exclud¬ 
ing  the  evidence  was  both  erroneous  and 
prejudicial,  the  hearing  may  be  reopened 
to  permit  the  taking  of  such  evidence,  or, 
where  appropriate,  the  Regional  Admin¬ 
istrator  may  evaluate  such  improperly 
excluded  evidence  in  preparing  his  final 
order.  In  the  event  that  the  Regional 
Administrator  in  the  preparation  of  his 
final  order  relies  in  whole  or  part  upon 
any  evidence  excluded  at  the  hearing  by 
the  Presiding  Officer,  he  shall  explicitly 
identify  in  the  final  order  any  such  ex¬ 
cluded  evidence  relied  upon  and  his  rea¬ 
sons  therefor. 

§  226.24  Burden  uf  presentation;  bur¬ 
den  of  persuasion. 

In  establishing  that  the  violation  oc¬ 
curred  as  set  forth  in  the  complaint  and 
that  the  proposed  revocation,  suspension 
or  civil  penalty,  as  the  case  may  be,  is 
appropriate,  the  complainant  has  the 
burden  of  going  forward  with  and  of 
proving  an  affirmative  case.  Following 
the  establishment  of  a  prima  facie  case, 
the  respondent  shall  have  the  burden  of 
presenting  and  of  going  forward  with 
any  defense  to  the  allegations  set  forth 
in  the  complaint.  Each  matter  of  contro¬ 
versy  shall  be  determined  by  the  Presid¬ 


ing  Officer  upon  a  preponderance  of  the 
evidence. 

§  226.23  Filing  of  traiiscripis. 

The  hearing  shall  be  transcribed  ver¬ 
batim.  Promptly  following  the  taking  of 
the  last  evidence,  the  reporter  shall 
transmit  to  the  Regional  Hearing  Clerk 
as  many  copies  of  the  transcript  of  testi¬ 
mony  as  are  called  for  in  the  reporter’s 
contract  with  the  Agency,  and  shall 
transmit  to  the  Presiding  Officer  the  orig¬ 
inal  transcript.  A  certificate  of  service 
shall  accompany  each  copy  of  the  tran¬ 
script.  The  Regional  Hearing  Clerk  shall 
promptly  furnish  all  parties  with  a  copy 
of  the  transcript  of  the  hearing  without 
cost.  Any  person  not  a  party  to  the  pro¬ 
ceeding  may  receive  a  copy  of  such  tran¬ 
script  upon  payment  of  the  costs  of  re- 
prod  uctipn  of  such  transcript. 

§  226.26  Filing  of  briefs,  proposed  find¬ 
ings  of  fael  and  euiieliisions  of  law, 
and  proposed  order. 

Unless  otherwise  ordered  by  the  Pre¬ 
siding  Officer,  each  party  may,  within 
twenty  (20)  days  after  service  of  the 
transcript  of  a  hearing  as  provided  in 
§  226.25,  file  with  the  Regional  Hearing 
Clerk  and  serve  upon  all  other  parties 
proposed  findings  of  fact,  conclusions 
regarding  material  issues  of  law,  fact  or 
discretion,  a  propo.sed  order  based  sole¬ 
ly  upon  the  record,  and  a  brief  in  sup¬ 
port  thereof,  together  with  references  to 
relevant  pages  of  the  transcript  and  to 
relevant  exhibits.  Within  ten  (10)  days 
thereafter  each  party  may  file  a  reply 
brief  concerning  matters  contained  in 
opposing  briefs  and  containing  alterna¬ 
tive  findings  of  fact,  conclusions  regard¬ 
ing  material  issues  of  law.  fact  or  dis¬ 
cretion  and  proposed  orders.  Oral  argu¬ 
ment  may  be  had  at  the  discretion  of  the 
Presiding  Officer  on  motion  of  any  party 
or  sua  sponte. 

§  226.27  Initial  dei'i.sion. 

(a)  Contents  of  initial  decision.  The 
Presiding  Officer  shall,  as  soon  as  practi¬ 
cable  after  the  conclusion  of  the  briefing 
period,  evaluate  the  record  before  him 
and  prepare  and  file  his  initial  decision 
with  tlie  Regional  Hearing  Clerk.  The 
initial  decision  shall  contain  his  findings 
of  fact,  coxiclusions  regarding  all  ma¬ 
terial  issues  of  law,  fact  or  discretion  as 
w^ell  as  reasons  therefor,  a  recommended 
civil  penalty  assessment  (if  the  pr(x:eed- 
ing  is  for  assessment  of  a  civil  penalty) 
and  a  proposed  final  order  assessing  a 
civil  penalty  or  revoking  or  suspending 
a  permit,  as  appropriate.  Tlxe  Regional 
Hearing  Clerk  shall,  in  accordance  with 
the  provisions  made  for  service  in  §  226.- 
5(d),  serve  upon  each  of  the  parties  a 
copy  of  the  initial  decision,  and  shall 
also  serve  one  copy  upon  the  Regional 
Administrator. 

(b)  Emluation  of  proposed  civil  pen¬ 
alty  in  proceedings  for  assessment  of 
civil  penalty.  In  determining  the  dollar 
amount  of  the  recommended  civil  pen¬ 
alty  assessed  in  the  initial  decision,  the 
Presiding  Officer  shall  consider  (1)  the 
gravity  of  the  violation;  (2)  prior  viola¬ 
tions  which  have  resulted  in  a  final  or¬ 
der  under  this  part,  if  any;  and  (3)  the 


demonstrated  good  faith  of  the  respond¬ 
ent  in  attempting  to  achieve  rapid  com¬ 
pliance  after  notification  of  a  violation. 
The  Presiding  Officer  may  at  his  discre¬ 
tion  increase  or  decrease  the  assessed 
penalty  from  the  amount  proposed  to  be 
assessed  in  the  complaint. 

(c)  Effect  of  initial  decision.  The  ini¬ 
tial  decision  of  the  Presiding  Officer  shall 
become  the  final  order  of  the  Regional 
Administrator  within  thirty  (30)  days 
after  transmission  thereof  by  the  Re¬ 
gional  Hearing  Clerk  to  the  Regional 
Administrator  and  without  further  pro¬ 
ceedings  unless  ( 1 )  an  appeal  to  the  Re¬ 
gional  Administrator  is  taken  from  it  by 
a  party  to  the  proceedings,  or  (2)  the 
Regional  Administrator  elects,  sua 
sponte,  to  review  the  initial  decision. 

Subpart  E — Appeals  and  Administrative 
Review 

§  226.28  .'Vpiiral.s  frtkin  ttr  review  of  iii- 
terloeiitory  orders  or  rulings. 

(a)  Request  for  interlocutory  appeal. 
Except  as  provided  in  this  section,  ap¬ 
peals  to  the  Regional  Administrator 
shall  obtain  as  a  matter  of  right  only 
from  an  initial  decision  of  the  Presid¬ 
ing  Officer.  Appeals  from  other  orders  or 
rulings  shall  lie  only  if  the  Presiding 
Officer,  upon  motion  of  a  party,  certifies 
such  orders  or  rulings  to  the  Regional 
Administrator  on  appeal.  Requests  to 
the  Presiding  Officer  for  such  certifica¬ 
tion  shall  be  filed  in  writing  within  five 
(5)  days  of  notice  of  the  ruling  or  serv¬ 
ice  of  the  order  and  shall  state  briefly 
the  grounds  to  be  relied  upon  on  appeal. 

(b»  Availability  of  interlocutory  appeal. 
The  Presiding  Officer  may  certify  a  rul¬ 
ing  for  appeal  to  the  Regional  Adminis¬ 
trator  when  (1)  the  order  or  ruling  In¬ 
volves  an  important  question  of  law  or 
policy  concerning  which  there  are  sub¬ 
stantial  grounds  for  difference  of  opin¬ 
ion:  and  (2)  either  (i)  an  immediate 
appeal  from  the  order  and  ruling  will 
materially  advance  the  ultimate  termi¬ 
nation  of  the  proceeding,  or  (ii»  review 
after  the  final  order  is  issued  will  be  in¬ 
adequate  or  ineffective. 

(c)  Decision.  If  the  Regional  Adminis¬ 
trator  determines  that  certification  was 
improvidently  granted,  or  if  he  takes  no 
action  within  thirty  (30)  days  of  the 
certification,  the  appeal  shall  be  deemed 
dismissed.  When  the  Presiding  Officer 
declines  to  certify  an  order  or  ruling  of 
the  Regional  Administrator  on  interlocu¬ 
tory  appeal,  it  may  be  reviewed  by  the 
Regional  Administrator  only  upon  ap¬ 
peal  from  the  initial  decision,  except 
when  the  Regional  Administrator  deter¬ 
mines,  upon  motion  of  a  party  and  in 
exceptional  circumstances,  that  to  delay 
review  would  be  deleterious  to  the  public 
interest.  Such  motion  shall  be  made 
within  five  (5)  days  of  service  of  an 
order  of  the  Presiding  Officer  refusing  to 
certify  a  ruling  for  int^locutory  appeal 
to  the  Regional  Administrator.  Ordi¬ 
narily,  the  interlocutory  appeal  will  be 
decided  on  the  basis  of  the  submissions 
made  by  the  Presiding  Officer.  The  Re¬ 
gional  Administrator  may,  however, 
allow  further  briefs  and  oral  argument. 
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(d)  Stay  of  proceedings.  The  Presiding 
Officer  may  stay  the  proceedings  pending 
a  decision  by  the  Regional  Administrator 
upon  an  order  or  ruling  certified  by  the 
Presiding  Officer  for  in  interlocutory  ap¬ 
peal,  or  upon  the  denial  of  such  certifica¬ 
tion  by  the  Presiding  Officer.  Except  in 
extraordinary  circumstances  proceed¬ 
ings  will  not  be  stayed.  A  stay  of  more 
than  thirty  (30)  days  must  be  separately 
approved  by  the  Regional  Administrator. 

§  226.29  Appeal  from  or  review  of  ini¬ 
tial  tlecisiun. 

•  a)  Exceptions.  <1)  Within  twenty 
<20)  days  after  service  of  the  Presiding 
Officer  s  initial  decision,  any  party  may 
fake  exception  to  any  matter  set  forth  in 
such  decision  or  to  any  adverse  order  or 
ruling  to  which  he  objected  during  the 
hearing  and  may  appeal  such  exceptions 
to  the  Regional  Administrator.  Appeal 
.'^hall  be  made  by  filing  exceptions  in 
writing  with  the  Regional  Hearing  Clerk. 
Such  exceptions  shall  contain  alternative 
findings  of  fact,  conclusions  regarding 
material  issues  of  law',  fact  or  disci'etion 
and  a  proposed  order  together  with  re¬ 
ferences  to  the  relevant  pages  of  the 
record  and  initial  decision.  A  copy  of 
eaeh  such  document  taking  exceptkm  to 
the  initial  decision  shall  be  served  upon 
every  other  party  and  each  amicus 
euriae.  Within  the  same  period  of  time 
eeeh  party  filing  exceptions  and  each 
amicus  euriae  ahall  file  with  the  Regional 
Hearing  Clerk  and  shall  serve  upon  all 
parties  a  brief  concerning  each  of  the 
exceptions  being  appealed.  Each  such 
brief  shall  include  page  references  to  the 
relevant  portions  of  the  record  and  to 
the  Presiding  Officer’s  initial  decision. 

<2)  Within  ten  (10)  days  of  the  service 
of  exceptions  and  briefs  under  paragraph 
<a)(l)  of  this  section,  any  other  party 
or  amicus  curiae  may  file  and  serve  a 
reply  brief  responding  to  exceptions  or 
arguments  raised  by  any  party  or  amicus 
curiae,  together  with  references  to  the 
relevant  portions  of  the  record,  initial 
decision,  or  opposing  brief.  Reply  briefs 
shall  not,  however,  raise  additional 
exceptions. 

(b>  Sua  sponte  review  by  Regional  Ad¬ 
ministrator.  Whenever  the  Regional  Ad¬ 
ministrator  determines  sua  sponte  to 
review  an  initial  decision,  notice  of  such 
intention  shall  be  served  upon  the  parties 
by  the  Regional  Hearing  Clerk  within 
thirty  <30*  days  after  the  date  of  service 
of  the  initial  decision.  Such  notice  shall 
include  a  statement  of  issues  to  be 
briefed  by  the  parties  and  a  time  sched¬ 
ule  for  the  .service  and  filing  of  briefs. 

(c)  Scope  of  appeal  or  review.  The 
appeal  of  the  initial  decision  shall  be 
limited  to  the  issues  raised  by  the  ap¬ 
pellant.  except  when  the  Regional  Ad¬ 
ministrator  determines  that  additional 
issues  should  be  briefed  and  or  argued. 
If  the  Regional  Administrator  deter¬ 
mines  that  briefing  or  argument  of  addi¬ 
tional  issues  is  warranted,  the  parties 
shall  be  given  reasonable  w'ritten  notice 
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of  such  determination  to  permit  prepara¬ 
tion  of  adequate  argument. 

(d)  Argument  before  the  Regional  Ad¬ 
ministrator.  The  Regional  Administrator 
may,  upon  request  by  a  party  or  sua 
sponte,  set  a  matter  for  oral  argument. 
The  time  and  place  for  such  oral  argu¬ 
ment  shall  be  assigned  after  giving  con¬ 
sideration  to  the  convenience  of  the 
parties. 

Subpart  F — Final  Order 
§  226.30  Final  Order. 

(a)  Contents  of  the  final  order.  As  soon 
as  practicable  after  service  upon  the 
Regional  Administrator  of  the  initial  de¬ 
cision  of  the  Presiding  Officer,  the  Re¬ 
gional  Administrator  shall  issue  his  final 
order.  Such  final  order  shall  include  find¬ 
ings  of  fact,  conclusions  regarding  ma¬ 
terial  issues  of  law’,  fact  or  discretion  as 
well  as  reasons  therefor,  and  an  order 
assessing  a  civil  penalty  or  revoking  or 
suspending  the  permit,  as  appropriate. 
Such  final  order  may  accept  or  reject  all 
or  part  of  the  initial  decision  of  the  Pre¬ 
siding  Officer. 

(b)  Evaluation  of  civil  penalty  in  pro¬ 
ceedings  for  assessment  of  civil  penalty. 
The  final  order  of  the  Regional  Adminis¬ 
trator  shall  consider  tlie  appropriateness 
ef  the  penalty  proposed  to  be  assessed  in 
the  consent  agreement  (jl  226.18(b) ),  de¬ 
fault  order  ($  226.19(b),  or  the  initial 
decision  (f  226.20  or  $  226.27)  out  of 
which  the  final  order  originates. 

(1)  In  evaluating  the  appropriateness 
of  such  proposed  penalty,  Oie  Regional 
Administrator  must  consider  (i)  the 
gravity  of  the  violation,  (ii)  prior  viola¬ 
tions  which  have  resulted  in  a  final  order 
under  this  Part,  if  any;  and  (iii)  the 
demcmstrated  good  faith  of  the  respond¬ 
ent  in  attempting  to  achieve  rapid 
compliance  after  notification  of  a  viola¬ 
tion. 

(2)  The  Regional  Administrator  may, 
at  his  discretion,  increase  or  decrease  the 
assessed  penalty  from  the  amount  recom¬ 
mended  to  be  assessed  in  the  initial  de¬ 
cision. 

(c)  Payment  of  a  civil  penalty  in  pro¬ 
ceedings  for  assessment  of  civil  penalty. 
( 1 )  Except  as  otherwise  provided  in  con¬ 
junction  w’ith  (i)  motions  made  pursuant 
to  §  226.31  or  §  226.32  or  (ii)  petitions 
seeking  judicial  review  of  a  final  order  of 
the  Regional  Administrator,  payment  of 
the  full  amount  of  the  civil  penalty 
assesssd  in  the  final  order  shall  be  made 
within  sixty  (60)  days  of  service  upon 
the  respondent  of  the  final  order.  Such 
payment  shall  be  made  by  forwarding  to 
the  Regional  Hearing  Clerk  a  cashier’s 
check  or  certified  check  in  the  amount  of 
the  penalty  assessed  in  such  final  order. 
Such  check  shall  be  payable  to  the 
United  States  of  America. 

(2)  Failure  to  make  timely  payment 
of  the  penalty  assessed  in  the  final  order 
.shall  result  in  reference  of  the  matter  to 
the  Attorney  General,  who  shall  recover 
such  amount  by  action  in  the  appropriate 


United  States  District  Court  pursuant  to 
Sections  105  (d)  and  (e)  of  the  Act. 

Subpart  G — Motion  to  Reconsider 

§  226.31  Motion  to  reopen  hearings;  to 
rehear  or  reargue  proeeedings ;  or  to 
reconsider  a  final  order. 

(a)  Filing  and  service.  A  motion  to 
reopen  a  hearing  to  take  further  evi¬ 
dence.  to  rehear'or  reargue  any  matter 
related  to  such  proceeding,  or  to  recon¬ 
sider  any  final  order  (including  remis¬ 
sion  or  mitigation  of  any  civil  penalty 
assessed)  must  be  made  by  motion  to  tiie 
Regional  Administrator,  in  accordance 
W’ith  §  226.15(a)  and  filed  with  the  Re¬ 
gional  Hearing  Clerk.  Every  such  mo¬ 
tion  must  state  the  specific  grounds  UEKjn 
which  relief  is  sought. 

(b)  Motion  to  reopen  hearing.  A  mo¬ 
tion  to  reopen  a  hearing  for  the  purpose 
of  taking  further  evidence  may  be  filed 
at  any  time  after  the  service  of  the  ini¬ 
tial  decision  of  the  Presiding  Officer  and 
prior  to  the  issuance  of  the  Regional  Ad¬ 
ministrator’s  final  order.  Each  such  mo¬ 
tion  shall  state  briefly  the  nature  and 
purpose  of  the  evidence  to  be  adduced, 
shall  show’  that  such  evidence  is  not 
cumulative,  and  shall  set  forth  a  good 
reason  why  sxich  evidence  was  not  ad¬ 
duced  at  a  hearing. 

(e)  Motion  to  rehear,  reargue  or  re¬ 
consider.  Motions  to  rehear  ®r  raargue 
any  matter  related  to  a  hearing  or  to 
reeonslder  the  final  order  shall  be  filed 
within  ten  (10)  days  after  the  date  of 
service  of  the  final  (Mder.  Every  such 
motion  must  state  specifically  the  mat¬ 
ters  claimed  to  have  been  erroneously 
decided  and  the  nature  of  any  alleged 
error.  Where  a  party  moves  for  the  re¬ 
mission  or  mitigation  of  any  civil  penalty 
assessed  in  the  final  (wder,  such  motion 
shall  also  include  a  specific  statement  of 
the  facts  which  warrant  such  action, 
such  as  new’ly  discovered  facts  which 
were  not  known  at  the  time  of  or  prior 
to  the  issuance  of  the  final  order  and 
could  not  have  been  readily  ascertained 
by  the  exercise  of  due  diligence. 

§  226.32  Procrdurr  for  di>posilion  »»f 
motions. 

Within  ten  (10)  days  following  the 
service  of  any  motion  provided  for  in 
§  226.31  any  other  party  to  the  proceed¬ 
ing  may  file  with  the  Regional  Hearing 
Clerk  and  serve  on  all  other  parties  an 
answer  thereto.  As  soon  as  practicable 
thereafter,  the  Regional  Administrator 
shall  announce  his  intent  to  grant  or  to 
deny  such  motion.  Unless  the  Regional 
Administrator  determines  otherwise,  im¬ 
plementation  of  the  final  order  shall 
not  be  stayed  pending  the  decision  to 
grant  or  to  deny  the  motion.  ’The  con¬ 
duct  of  any  proceeding  which  may  be 
required  as  a  result  of  the  granting  of 
any  moticm  allowed  in  this  section  shall 
be  governed  by  the  provisions  of  the  ap¬ 
plicable  section  of  these  rules. 
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